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Y T hath often been obſerved with Concern, that 

the Study of the Laws of cur Country hath been 
totally neglected in the uſual Education of ENGLISH 
Gentlemen; and, in particular, that no Opportu- 
nities of cultivating this Branch of Learning have 
hitherto been afforded in thoſe excellent and-1illuſ> 
trious Seminaries, wherein every other Science 1s 
taught in its utmoſt Perfection. To remedy, in 


fome little Degree, ſo juſt a Complaint, the Compi- 


ler of the following Sheets was induced about three 
Yeats ago to inſtitute, and ſince to continue, a 
Courſe of Lectures, calculated for the Promotion of 
this Study in the Univerſity of OxrorRD. And as 


be was enccuraged to enter upon this Undertaking 


by Gentlemen, both in the Univerſity and out of it, 
for whoſe Learning and Judgment the World has 


the bigheſt Deference ; ſo he cannot but acknowlege, 


with due Gratitude, the favorable Reception which 
hath been given it: A Mark of Approbation, which 
a 2 he 
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he is ſenſible muſt be attributed entirely to the Pros 


priety of the Deſign, and not to the Manner * it's 
Execution. 


In order to render this Attempt more extenſively 
wſefut, he thought it incumbent upon ham to accom- 
modate his Lectures, not only to the Uſe of ſuch Stu- 
dents, as were more immediately deſigned for the Pro- 
feſſion of the common Law ; but alſo of ſuch other 
Gentlemen, as were defirous of ſome general Ac- 
 quaintance with the Conſtitution and legal Polity of 
therr native Country, He therefore made it his 
firſt Endeavour, to mark out a Plan of the Laws 
of Encrann, ſo comprehenſive, as that every Title 
might be reduced under fome or other of it's general 
Heads, which the Student might afterwards purſue 
to any Degree of Minuteneſs ; and at the fame time 


'fo contracted, that the Gentleman might with tole- 
rable Application contemplate and underſtand the 


Whole. For if this was ſucceſsfully performed, he 
apprehended he ſhould then be enabled, with greater 
Perſpicuity and Eaſe, to execute the Remainder of 


bis Defign ; in deducing the Hiſtory and Antiqui- 


ries of the principal Branches of Law, in ſelefting 


and illuſtrating their fundamental Principles and 


leading Rules, in explaining their Utility and 
| Reaſon, and in comparing them with the Laws of 
Nature and of other Nations, 


In 
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AF In the Purſuit of heb bis 1 2 fund | 
1 bi mpelf obliged to adopt a Method, in many reſpecis 
* totally new, The moſt early, and indeed the mot 
* waluable, of thoſe who have laboured in reducing 
our Laws to a Syſtem, are GLANVIL, and BRAC- 
TON, BRITTON,, and the Author of FLETA : 
| But theſe, and all hes who preceded King HENRY 
 theeighth, are ſo occupied in antient (he does not ſay, 
uſeleſs) Learning, that it had been but an awkward 
Attempt to engraft on their Stock the Improvements 
3 of later Ages. FITZHERBERT, and BROOK, 
and the ſubſequent Authors of Abridgments, have 
E choſen a Method, the leaſt adapted of any to convey 
the Rudiments of a Science; namely, that of the 
Alphabet. — Lord Bacon, in bis Elements, hath 
purpoſely avoided any regular Order; ſele&ing only 
ſome diſtinct and diſ-joined Aphoriſms, according 
to bis o Account of them ; which however he hath 
L expounded in ſo excellent a Manner, that the Nar- 
b - rowneſs of bis Plan is therefore the more to be re- 
| gretted. — The Inſtitutes of Sir EDwWARD CokEr 
are unfortunately as deficient in Method, as they 
are rich in Matter; at leaft, the two firſt Parts 
of them; qwherein, acting only the Part of a Com- 
-mentator, be bath thrown together an infinite Trea- 
ſure of Learning in à looſe deſultory Order. — Dr 
Cow bath indeed endeavoured to reduce the Lao 
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 dred near half of his Book obſolete. 
has effeflually removed this Objection, but has fallen 
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of ENGLAND, in bis Latin Inſtitutions, to the 
Model of thoſe of JusTINIAN : And we cannot be 


ſfurprized, that fo forced and unnatural a Contri- 


vance ſhould be lame and defeftive in it's Execu- 


tion. Sir HENRY Fincn's Diſcourſe of Law 
is a Treatiſe of a very different Character: His 
Method is greatly ſuperior to all that were before 
extant ; his Text is weighty, conci ſe, and nervous; 


bis Illuſtrations are appoſite, clear, and authentic. 


But, with all theſe Advantages, it is not ſufficient- 
ly adapted to modern Uſe ; ſince the ſubſequent Al. 
terations of the Law, by the Abolition of military 
Tenures, and the Diſuſe of real Actions, have ren- 
Dr Woop 


into the contrary Extreme ; bis Inſtitute being lit- 
tle more than FIN c Diſcourſe enlarged, and ſo 
throughly modernized, as to leave us frequently in the 


Dark, with regard to the Reaſon and Original of 


many till ſubſiſting Laws, which are founded in 
remote Antiquity. And as in ſome Titles his Plan 
is too contracted, in others alſo it ſeems to be too 


diffuſe. Upon the Whole however his Work is un- 


doubtedly a valuable Performance ; and great are 
the Obligations of the Student to him, and his Pre- 


deceſſor FINCH, for their happy Progreſs in redu- 
cing the Elements of Law from their former Chaos 
roa regular methodical Science, Yet, as neither could 
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be followed entirely i in the propoſed Courſe of acade- 
mical Lectures, it was judged the moſt eligible Way 
not to adopt them in Part; eſpecially as there were 
extant the Outlines of a ftill ſuperiar Method * 
ed by @ very maſtery Hand. 


* or, of all the Schemes hitherto made public for 
angeſling the Laws of ENGLAND, he moſt natural 
and ſcientiſical of any, as well as the moſt compre- 
lenſeve, appeared to be that of Sir MATTHEW 
HALF, in his poſthumous Analyſis of the Law. 
This Dijtribution therefore hath been principally 
7 bleed; with what Variations, the learned Rea- 
der will eaſily percerve from the enſuing Aſtract; 
and it may be no unprofitable Employment for the 
Student to learn by comparing them. For theſe the 
Compiler thinks it unneceſſary to give his Reaſons : 
For, fince thoſe who have gone before him have ſuc- 
ceſſroely deviated from cach other's Plan, be hopes to 
be excuſed, if, in order to adapt ſome things the 
better to his own Capacity, be frequently departs 
/rom them all; having in general rather choſen, by 
compounding their ſeveral Schemes, to extract a 
new Method of bis own, than implicitly to copy af 
7225 any. 


Indeed had be cls ſly adbered to HAL or any 


other Dill, ibutiou, it ani 'oht 9 have render- 
ed 
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4 ed the Taſte be bad undertaken leſs laborious; a. 
kaft, it would have ſaved him the Trouble of the ; 


| preſent Publication: For be ſoon became ſenſible of ; 
4 one Inconventence attending his Deviation from 
| former Syſflems : That, in a Courſe of oral Lec- 
[ tures, on a Science entirely new, and ſometimes a f 
| little abſtruſe, it vas not always eaſy for his Au- f 
1 dience fo far to command their Attention, as at | 
[ once to apprehend both the Method and Matter de- ; 


livered : And, whenever, through Inattention in the 3 
Hearers, or (teo frequently) through Obſcurity in 
b the Reader, any Point of Importance was forgotten 
ll. or miſunderſtood, it became next to impoſſible to ga- 
| ther up the broken Clue, without having ſome writ= 
1 ten Compendium to which they might reſort upon 

b Occaſion. Theſe Conſiderations gave Birth to the 

following AnALvys1s, which exhibits the Order, 

. and principal Diviſions, of his Courſe ; and is only 

1 10 be conſidered as a larger Syllabus, interſperſed 

| with a few Definitions and general Rules, to aſſiſt 

ix the Recolleftion of ſuch Gentlemen as have formerly 
honoured him with their Attendance ; or fuch as 

may hereafter become his Auditors, till this Taſk 

ſpall fall into abler Hands, and the Province, which 

he originally undertook in a private Capacity, ſhall 

be put upon a public Eftabliſhment.. 


To 
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To the ANALYSIS ig ſubjoined an APPENDIX, 


; conſiſting of ſuch Tables, Copies of Inſtruments, and 
Forms of judicial Proceedings, as were judged to 


be neceſſary for explaining certain Principles, and 
Matters of daily Practice; of which it was how- 
ever impracticable to convey any adequate Idea by 
verbal Deſcriptions only. In the Explanation of 
one of theſe, (the Table of Deſcents,) the Compiler 
bath been obliged to enter into a minute Diſcuſſion 
of a Point liable to ſome Controverſy : This be could 
have wiſhed to have avoided ; but was fearful, of 
either appearing to miſlead the Student, had no 


Notice been taken of Juſtice Manwood's Dac- 


irine; or perhaps of really miſſeading him, had 
that Doctrine been followed in conſtructing the Table. 


With regard to the Book in general, F by any 
Accident it ſhould fall into other Hands than thoſe 


for whoſe Uſe it is defigned, the Author hopes it will 


meet with that Candor which is ever the Companion 
of ſound Learning. The Gentlemen of his own Pro- 


Heſſion, he is confident, will ſuſpend their Cenſures of 


whatever ¶ in this Abſiract) may appear either 
dubious or unwarrantable ; at leaſt till they are 
informed how far (in the Work at large) it ts 
guarded by Reſtriflions, qualified by Exceptions, or 
Supported by Reaſon and Authority. And in the 
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end, he muſt beg Leave to apply to his whole Under- 
taking, as well as to this trifling Performance, the 


Words of his Maſter LiTTLETON : Jeo ne voill 


ce que tu crez, que tout ceo que jeo ay dit en 
«lez ditez Lyvers ſoit Lx Y quar jeo ne ceo 
ce voill emprendre, ne preſumer ſur moy. - 
te Nient meyns, coment que certen Choſes, queux 
e ſont motes et ſpecyfiez en lez ditez Lyvers, ne 
ce ſont pas Lx V, uncore tielx Choſes ferront toy 
« plus apte et able de entendre et apprendre lez 
« Argumentez et lez Reaſons del LEV. 


Thus much he thought it neceſſary to premiſe * 


fore the former Editions of the ANAL vsIs, in 1756 


and 1757. But the Book having, by ſome means 


or other, met with a more general Reception out of 


the Univerſity than he ever apprehended it could 
have done, and another Impreſſion being called for, 
be thought it incumbent upon him, by reviſing and 
correcting what Inaccurucies had formerly eſcaped 
him, and adding a greater Variety of Precedents 


and Forms in the AppENDIx, to make it in ſome 


degree leſs unworthy the public Regard. When this 
was done, and the Sheets were juſt ready for Pub. 
lication, he received the very ſingular Honour from 


the Univenſity of being elected their firſt Profeſſor 
of municipal Law, upon the public Eſtabliſhment 
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PREFACE. xi 
hinted at in a former Page, with an ample En- 
dowment from the Effects of the late Mr ViNER. 
His introduftory Lecture upon that Occaſion being 
ordered to the Preſs, at the inſtance of the Governors 
of the Untver/ity, was alſo thought proper to be pre- 

fixed to this Work; not only on account of their 
evident Connexion with each other, but alſo to re- 
lieve the Attention of the Reader by ſome Enquiries 
more intereſting and amuſing, than the dry Method 
of analytical Diſtribution, or the dull Forms of 
Conveyancing and Entries. 


ALL-SouLs COLLEGE. 
2 Nov. 1758. 
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ON THE 
F STUDY or THE LAW. 


Mz VIicE-ChAxczILOR, AND GENTLEMEN 
OF THE UNIVERSITY, | 


HE general expectation of ſo nume- 
rous and reſpectable an audience, the 
novelty, and (I may add) the im- 
portance of the duty required from 

this chair, muſt unavoidably be productive of 

great diffidence and apprehenſions in him who 
has the honour to be placed in it. He muſt be 


ſenſible how much will depend upon his con- 
b 2 dudt 
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duct, in the infancy of a ſtudy, which is now 
firſt adopted by public academical authority); 
which has generally been reputed (however 
unjuſtly) of a dry and unfruitful nature; and 
of which the theoretical, elementary parts have 
hitherto received a very moderate ſhare of cul- 
tivation. He cannot but refle& that, if either 
his plan of inſtruction be crude and injudicious, 
or the execution of it lame and ſuperficial, it 
will caſt a damp upon the farther progreſs of 
this moſt uſeful and moſt rational branch of 
learning ; and may defeat for a time the public- 
ſpirited defign of our wiſe and munificent bene- 
factor. And this he muſt more eſpecially dread, 
when he feels by experience how unequal his 
abilities are (unaſſiſted by preceding examples) 
to complete, in the manner he could wiſh, fo 
extenſive and arduous a taſk ; ſince he freely 
confeſſes, that his former more private attempts 
have fallen very ſhort of his own ideas of per- 
fection. And yet the candour he has already 
experienced, and this laſt tranſcendent mark of 
regard, his preſent nomination by the free and 
unanimous ſuffrage of a great and learned uni- 
verſity; (an honour to be ever remembered with 
the deepeſt and moſt affectionate gratitude) theſe 
teſtimonies of your public judgment muſt entire- 
ly ſuperſede his own, and forbid him to believe 
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himſelf totally inſufficient for the labour at leaſt 
of this employment. One thing he will venture 
to hope for, and it certainly ſhall be his con- 
ſtant aim, by diligence and attention to atone 
for his other defects; eſteeming, that the beſt 
return, which he can poſſibly make for your 
favourable opinion of his capacity, will be his 
unwearied endeayours in ſome little degree to 


deſerve it. 


Tre ſcience thus committed to his charge, 
to be cultivated, methodized, and explained in 
a courſe of academical lectures, is that of the 
laws and conſtitution of our own country: a 
ſpecies of knowlege, in which the gentlemen 
of England have been more remarkably defici- 
ent than thoſe of all Europe beſides, In moſt 
of the nations on the continent, where the civil 
or imperial law under different modifications is 
cloſely inter woven with the municipal laws of 


the land, no gentleman, or at leaſt no ſcholar, 


thinks his education is completed, till he has 
attended a courſe or two of lectures, both upon 
the inſtitutes of Juſtinian and the local conſti- 
tutions of his native ſoil, under the very emi- 
nent profeſſors that abound in their ſeveral uni- 
verſities. And in the northern parts of our on 
iſland, where alſo the municipal laws are fre- 

a quently 
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quently connected with the civil, it is difficult to 
meet with a perſon of liberal education, who is 
deſtitute of a competent knowlege in that ſei- 
ence, which is to be the guardian of his natural 
Tights, and the rule of his civil conduct. 


No 1. the imperial laws boom totally neg- | 
lected even in the engliſh nation. A general ac- 
quaintance with their deciſions has ever been 
deſervedly conſidered as no ſmall accompliſh- 
ment of a gentleman; and a faſhion has pre- 
vailed, eſpecially of late, to tranſport the grow- 
ing hopes of this iſland to foreign univerſities, 
in Switzerland, Germany, and Holland ; which, 
though infinitely inferior to our own in every 
other conſideration, have been looked upon as 
better nurſeries of the civil, or (which is nearly 
the ſame) of their own municipal law. In the 
mean time it has been the peculiar lot of our 
admirable ſyſtem of laws, to be neglected, and 
even unknown, by all but one practical profeſ- 
fion ; though built upon the ſoundeſt founda- 
—_ and approved by * e e of _ 


FAR be it from me to Jeroghtc FO the 
ſtudy of the civil law, conſidered (apart from 
any binding authority) as a collection of written 


reaſon. No man is more thoroughly perſuaded 
3 1 ä | 8 of 
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of the general excellence of it's rules, and the 


uſual equity of it's deciſions; nor is better con- 


vinced of it's uſe as well as ornament to the 
ſcholar, the divine, the ſtateſman, and even the 
common lawyer. But we muſt not carry our 
veneration ſo far as to ſacrifice our Alfred and 


Edward to the manes of Theodoſius and Juſti- 


nian: we muſt not prefer the edict of the prae- 
tor, or the reſcript of the roman emperor, to 
our own immemorial cuſtoms, or the ſanctions 
of an engliſh parliament ; unleſs we can alſo 


prefer the deſpotic monarchy of Rome and By- 


zantium, for whoſe meridians the former were 
calculated, to the free conſtitution of Britain, 


which the latter are adapted to perpetuate, 


WrTHovT detracting Biere des from the real 
merit which abounds in the imperial law, I hope 
I may have leave to aſſert, that if an Engliſhman 
muſt be ignorant of either the one or the other, 
he had better be a ſtranger to the roman than 
the engliſh inſtitutions. For I think it an unde- 
niable poſition, that a competent knowlege of 
the laws of that ſociety, in which we live, is 
the proper accompliſhment of every gentleman 
and ſcholar; an highly uſeful, I had almoſt faid 
eſſential, part of liberal and polite education. 
And in this I am warranted by the example of 
« antient 
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antient Rome; where, as Cicero informs us“, 
the very boys were obliged to learn the twelve 
tables by heart, as a carmen neceſſarium or in- 
diſpenſable leſſon, to imprint on their tender 
minds an early knowlege of the laws and conſti- 
tions of their country. 


BurT as the long and univerſal neglect of 
this ſtudy, with us in England, ſeems in ſome 
degree to call in queſtion the truth of this evi- 
dent poſition, it ſhall therefore be the buſineſs 
of this introductory lecture, in the firſt place to 
demonſtrate the utility of ſome general acquain- 
tance with the municipal law of the land, by 
pointing out it's particular uſes in all conſider- 
able ſituations of life. Some conjectures will 
then be offered with regard to the cauſes of neg- 
lecting this uſeful ſtudy: to which will be ſub- 
joined a few reflexions on the peculiar propriety 


of reviving it in our own univerſities. 


A p, firſt, to demonſtrate the utility of 
ſome acquaintance with the laws of the land, 
let us only reflect a moment on the {ſingular 
frame and polity of that land, which is govern- 
ed by this ſyſtem of laws. A land, perhaps the 
only one in the univerſe, in which political or 
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© civil liberty is the very end and ſcope of the 
= conſtitution *. This liberty, ' rightly underſtood, 
© conſiſts in the power of doing whatever the 
1 laws permit ©; which is only to be effected by 
a general conformity of all orders and degrees 
7 to thoſe equitable rules of action, by which the 
meaneſt individual is protected from the inſults 
and oppreſſion of the greateſt. As therefore eve- 


3 4 ry ſubject is intereſted in the preſervation of the 


© laws, it is incumbent upon every man to be ac- 
quainted with thoſe at leaſt, with which he 1s 


[ immediately concerned ; leſt he incur the cen- 


ſure, as well as inconvenience, of living in ſo- 
ciety without knowing the obligations which it 
lays him under. And thus much may ſuffice 


for perſons of inferior condition, who have nei- 
; 7 


ther time nor capacity to enlarge their views be- 
yond that contracted ſphere in which they are 
appointed to move. But thoſe, on whom na- 


ture and fortune have beſtowed more abilities 


and greater leiſure, cannot be ſo eaſily excuſed. 
Theſe advantages are given them, not for the 
benefit of themſelves only, but alſo of the pub- 
lic: and yet they cannot, in any ſcene of life, 
diſcharge properly their duty either to the pub- 


dd MonTesquiev's Spirit of Laws. b. 11. ch. 5. 
© Facultas ejus, quod cuipue facere libet, niſi quid vi, aut jure 
carne Inſt, I, 3.1, 
lic 
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lic or themſelves, without ſome degree of know- | 
lege in the laws. To evince this the more clear- 


| W lor 
ticulars. | = : ou 
L r us therefore begin with our gentlemen ſe— 


of independent eſtates and fortune, the moſt uſe- oc 
ful as well as conſiderable body of men in the th 
nation; whom even to ſuppoſe ignorant in this te 
branch of learning is treated by Mr Locke as a in 
ſtrange abſurdity. It is their landed property, te 
with it's long and voluminous train of deſcents tie 
and conveyances, ſettlements, entails, and incum- or 
brances, that forms the moſt intricate and moſt ai 
extenſive object of legal knowlege. The tho- fi 
rough comprehenſion of theſe, in all their mi- fe 
nute diſtinctions, is perhaps too laborious a tak 

for any but a lawyer by profeſſion: yet ſtill tùhe 

underſtanding of a few leading principles, rela- 1 
ting to eſtates and conveyancing, may form ſome t! 


check and guard upon a gentleman's inferior p 
agents, and preſerve him at leaſt from _y grols tl 
and notorious impoſition. | a0 

0 

n GAIN, the policy of all lows has mad I. 
fanks forms neceſſary in the wording of laſt wills at 
and teſtaments, and more with regard to their at- p 
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teſtation; 
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} teſtation. An ignorance in theſe muſt always be 


of dangerous conſequence, to ſuch as by choice 
or neceſſity compile their own teſtaments with- 
out any technical aſſiſtance. Thoſe who have 
7 attended the courts of juſtice are the beſt witneſ- 
© ſes of the confuſion and diſtreſſes that are hereby 
— in families; and of the difficulties 
1 that ariſe in diſcerning the true meaning of the 


— 
a 


4 * teſtator, or ſometimes in diſcovering any mean- 
| ing at all: ſo that in the end his eſtate may of- 
ten be veſted quite contrary to theſe his enigma- 
tical intentions, becauſe perhaps he has omitted 


one or two formal words, which are neceſſary to 


aſcertain the ſenſe with indiſputable legal preci- 
ſion, or has executed his will in the preſence of 
fewer witnefles than the law requires. 


Bo r to proceed from private concerns to 
thoſe of a more public conſideration. All gen- 
tlemen of fortune are, in conſequence of their 
property, liable to be called upon to eſtabliſh 
the rights, to eſtimate the injuries, to weigh the 
accufations, and ſometimes to difpoſe of the lives 
of their fellow-ſubje&s, by ſerving upon juries. 
In this ſituation they are frequently to decide, 
and that upon their oaths, queſtions of nice im- 
portance, in the ſolution of which ſome legal 
{kill is requiſite ; eſpecially where the law and 
F mA 
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the fact, as it often happens, are intimately | 


blended together. And the general incapacity, 
even of our beſt juries, to do this with any to- 


lerable propriety has greatly debaſed their au- | 
thority ; and has unavoidably thrown more 


power into the hands of the judges, to direct, 
control, and even reverſe their. verdicts, than 
perhaps the conſtitution intended. 


Bo y it is not as a juror only that the engliſh 
gentleman is called upon to determine queſtions 
of right, and diftribute juſtice to his fellow- 
ſubjects: it is principally with this order of men 
that the commiſſion of the peace is filled. And 
here a very ample field is opened for a gentle- 
man to exert his talents, by maintaining good 
order in his neighbourhood ; by puniſhing the 
diffolute and idle; by protecting the peaceable 
and induſtrious ; and, above all, by healing pet- 
ty differences and preventing vexatious profecu- 
tions. But, in order to attain theſe deſirable 
ends, it is neceſſary that the magiſtrate ſhould 
underſtand his buſineſs; and have not only the 
will but the power alſo, (under which muſt be 
included the knowlege) of adminiſtring legal 
and effectual juſtice. Elſe, when he has miſ- 
taken his authority, through paſſion, through 
WE; or abſurdity, he will be the object of 

con- 
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contempt from his inferiors, and of cenſure 
from thoſe to whom he is accountable for his 
conduct. 


Vr x further; moſt gentlemen of conſider- 
ect, able property, at ſome period or other in their 
"TH lives, are ambitious of repreſenting their country 
in parliament: and thoſe, who are ambitious of 
1 ſo high a truſt, would alſo do well to 

liſh. | remember it's nature and importance. They are 
not thus honourably diſtinguiſhed from the reſt 


a. | 4 of their fellow- ſubjects, merely that they may 
* Late their perſons, their eſtates, or their do- 
wo > meſtics ; that they may liſt under party banners; 

3 4 1 may grant or with-hold ſupplies; may vote 2 
md ; 4 or vote againſt a popular or unpopular adminiſ- 
the tration; but upon conſiderations far more inte- 


ble | reſting and important. They are the guardians 
of the engliſh conſtitution ; the makers, repeal- 


55 ers, and interpreters of the engliſh laws; dele- 
ble F gated to watch, to check, and to avert every dan» 
1g 7 gcrous innovation, to propoſe, to adopt, and to 
he cheriſh any ſolid and well-weighed improve- 
be ment; bound by every tie of nature, of honour, 
al | and of religion, to tranſmit that conſtitution and 
- thoſe laws to their poſterity, amended if poſſible, 
4 at leaſt without any derogation. And how un- 
9. decoming muſt it 1 22 in a member of the 


legiſla- 
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legiſlature to vote for a new law, is utterly ig. - 


norant of the old! what kind of interpretation 
can he be enabled to give, who is a ſtranger to 
the text upon which he comments! | 


IxpE Bb it is really amazing, that there ſhould 
be no other ſtate of life, no other occupation, 


art, or ſcience, in which ſome method of in- 1 
ſtruction is not- looked upon as requiſite, except 
only the ſcience of legiſlation, the nobleſt and 


| moſt difficult of any. Apprenticeſhips are held 
neceſſary to almoſt every art, commercial or 
mechanical: a long courſe of reading and ſtudy 


muſt form the divine, the phyſician, and the 


practical profeſſor of the laws: but every man 
of ſuperior fortune thinks himſelf born a legiſla- 


tor. Yet Tully was of a different opinion: «It 


«is neceſſary, ſays he, for a ſenator to be 
<« thoroughly acquainted with the conſtitution ; 
ce and this, he declares, is a knowlege of the 


<« moſt extenſive nature; a matter of ſcience, of © 


« diligence, of reflexion ; without which no ſe- 
* nator can poſſibly be fit for his office.” 


Tax miſchiefs that have ariſen to the pub- 
lic from inconſiderate alterations in our laws, are 


»De Legg. III. 18. E/ ſenatori necefſarium noſe rempublicam; 
jague late patet : —— genus hoc omne ſcientiae, diligentiae, memo- 
riae eft ; fine quo paratus eſſe ſenator nullo pacto poteſt. 

too 
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3 too obvious to be called in queſtion ; and how 
f ; far they have been owing to the defective edu- 
cation of our ſenators, is a point well worthy 
} 5 the public attention. The common law of Eng- 


land has fared like other venerable edifices of an- 


/ tiquity, which raſh and unexperienced worktnen 
3 have ventured to new dreſs: and refine, with all 
the rage of modern improvement. Hence fre- 


3 quently it's ſymmetry has been deſtroyed, it's 


proportions diſtorted, and it's majeſtic ſimplicity 


exchanged for ſpecious embelliſhments and fan- 
3 taſtic novelties. For, to ſay the truth, almoſt all 
1 the perplexed queſtions, almoſt all the niceties, 
intricacies, and delays (which have ſometimes 
7 diſgraced the engliſh, as well as other, courts 


of juſtice) owe their original not to the common 
law itſelf, but to innovations that have been 


made in it by acts of parliament ; © overladen 


« (as lord Coke expreſſes it) with proviſoes and 
te additions, and many times on a ſudden penned 
ce or corrected by men of none or very little 
judgment in law.” This great and well-expe- 
rienced-judge declares, that in all his time he ne- 
ver knew two queſtions made upon rights mere- 
ly depending upon the common law; and warm- 
ly laments the confuſion introduced by ill-judg- 
ing and unlearned r r « But if, he ſub- 


* 2 Rep, Pref, 
ce joins, 
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«joins, acts of parliament were after the old 
« faſhion penned, by ſuch only as perfectly 
« knew what the common law was before the 
c making of any act of parliament concerning 
te that matter, as alſo how far forth former ſta- 
* tutes had provided remedy for former miſ- 
ce chiefs and defects diſcovered by experience; 
ce then ſhould very few queſtions in law ariſe, 
ce and the learned ſhould not ſo often and ſo 
te much perplex their heads to make atonement 
te and peace, by conſtruction of law, between in- 
ce ſenſible and diſagreeing words, ſentences, and 
ce proviſoes, as they now do.” And if this in- 
convenience was ſo heavily felt in the reign of 
queen Elizabeth, you may judge how the evil 


is increaſed in later times, when the ſtatute book 


is ſwelled to ten times a larger bulk; unleſs it 
ſhould be found, that the penners of our mo- 
dern ſtatutes have proportionably better inform- 
ed themſelves in the knowlege of the common 
law. | 4 | 


Wu Ar is faid of our gentlemen in general, 


and the propriety. of their application to the 


ſtudy of the laws of their country, will hold 
equally ſtrong or ſtill ſtronger with regard to 


the nobility of this realm, except only in the 


article of ſerving upon juries. But, inſtead of 


this, 


anc 
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this, they have ſeveral peculiar provinces of far 
oreater conſequence and concern; being not on- 
ly by birth hereditary counſellors of the crown, 
and judges upon their honour of the lives of 


their brother-peers, but alſo arbiters of the pro- 
perty of all their fellow-ſubjects, and that in 


the laſt reſort. In this their judicial capacity they 
are bound to decide the niceſt and moſt critical 
points of law; to examine and corre& ſuch er- 
rors as have eſcaped the' moſt experienced ſages 
of the profeſſion, the lord keeper and the judges 
of the courts at Weſtminſter. Their ſentence 


is final, deciſive, irrevocable: no appeal, no 
correction, not even a review can be had: and 


to their determination, whatever it be, the in- 
ferior courts of juſtice muſt conform; otherwiſe 


the rule of property would no longer be uniform 
and ſteady, | 


SHOULD a judge in the moſt ſubordinate ju- 


43 riſdiction be deficient in the knowlege of the 
law, it would reflect infinite contempt upon him- 
ſelf and diſgrace upon thoſe who employ him. 
And yet the conſequence of his ignorance is 


comparatively very trifling and ſmall: his judg- 
ment may be examined, and his errors rectified 
by other courts. But how much more ſerious 
and affecting is the caſe of a ſuperior judge, 

C " "0 
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if without any {kill in the laws he will boldly 


venture to decide a queſtion, upon which the 
welfare and ſubſiſtence of whole families may 
depend! where the chance of his judging right, 
or wrong, is barely equal; and where, if he 
chances to judge wrong, he does an injury of 
the moſt alarming nature, an injury without poſ- 
ſibility of redreſs ! 


Yer, vaſt as this truſt is, it can no where be 
ſo properly repoſed as in the noble hands where 
our excellent conſtitution has placed it: and 
therefore placed it, becauſe, from the indepen- 
dence of their fortune and the dignity of their 
| ſation, they are preſumed to employ that leiſure 
which is the conſequence of both, in attaining 
a more extenſive knowlege of the laws than 

perſons of inferior rank : and becauſe-the foun- 
ders of our polity relied upon that delicacy of 
ſentiment, ſo peculiar to noble birth ; which, 
as on the one hand it will prevent either intereſt 
or affection from interfering in queſtions of 
right, ſo on the other it will bind a peer in ho- 
nour, an obligation which the law eſteems equal 
to another's oath, to be maſter of thoſe points 
upon which i it is his birthright to decide, 
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THz roman pandects will furniſh us with 
a piece of hiſtory not unapplicable to our pre- 
ſent purpoſe. Servius Sulpicius, a gentleman of 
the patrician order, and a 8 orator, had 
occaſion to take the opinion of Quintus Mutius 
Scaevola, the oracle of the roman law ; but for 
want of being converſant in that ſcience, could 
not ſo much as underſtand even the technical 
terms, which his counſel was obliged to make 
uſe of. Upon which Mutius Scaevola could 
not forbear to upbraid him with this memo- 
rable reproof *, © that it was a ſhame for a pa- 


cc trician, a nobleman, and an orator to be igno- 


cc rant of the law under which he lived.” Which 
reproach made ſo deep an impreſſion on Sulpi- 
cius, that he immediately applied himſelf to the 
ſtudy of the law ; wherein he arrived to that 


proficiency, that he left behind him about a 


hundred and fourſcore volumes of his own 
compiling upon the ſubject; and became, in 
the opinion of Cicero, a much more complete 
lawyer than even Mutius Scaevola himſelf. 


I wouLD not be thought to recommend to 


our engliſh nobility and gentry to become as 


s Ff. I. 2. 2. $.43. Turpe ef? patricia, & nobili, & cauſas 


| _— jus in quo verſaretur ignorare. b Erut. 41. 
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great lawyers as Sulpicius; though he, together 


with this character, ſuſtained likewiſe that of an 


excellent orator, a firm patriot, and a wiſe inde- 
fatigable ſenator ; but the inference which ariſes 
from the ſtory is this, that ignorance of the 


laws of the land hath ever been eſteemed diſ- 
honurable, in thoſe who are entruſted by their 


country to maintain, to adminiſter, and to amend 
them. 


Bur ſurely there is little occaſion to enforce 
this argument any farther to perſons of rank and 


diſtinction, if we of this place may be allowed 
to form a 'general judgment from thoſe who 


are under our inſpection: happy that while we 
lay down the rule, we can alſo produce the ex- 
ample. You will therefore permit your profeſ- 
for to indulge both a public and private ſatisfac- 
tion by bearing this open teſtimony, that in the 
very infancy of theſe ſtudies among us, they 
were favoured with the moſt diligent attendance, 
and purſued with the moſt unwearied applica- 
tion, by thoſe of the nobleſt birth and moſt 
ample patrimony : ſome of whom are ſtill the 
ornaments of this ſeat of learning ; and others at 
a greater diſtance continue doing honour to it's 
inſtitutions, by comparing our polity and laws 
with thoſe of other kingdoms abroad, or exert- 

ing 
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ing their ſenatorial abilities in the councils of the 


nation at home. 


Non will ſome degree of legal knowlege be 
found in the leaſt ſuperfluous to perſons of in- 
ferior rank ; eſpecially thoſe of the learned pro- 
feſſions. The clergy in particular, beſides the 
common obligations they are under in propor- 
tion to their rank and fortune, have alſo abun- 
dant reaſon, conſidered merely as clergymen, 
to be acquainted with many branches of the law, 
which are almoſt peculiar and appropriated to 
themſelves alone. Such are the laws relating to 
advowſons, inſtitutions, and inductions; to ſi- 
mony, and ſimoniacal contracts; to uniformi- 
ty, reſidence, and pluralities; to tithes and other 
eccleſiaſtical dues; to marriages (more eſpecially 
of late) and to a variety of other ſubjects, which 
are conſigned to the care of their order by the 
proviſions of particular ſtatutes. To underſtand 
theſe aright, to diſcern what is warranted or 
enjoined, and what is forbidden by law, de- 
mands a ſort of legal apprehenſion; which is 


no otherwiſe to be acquired than by uſe and a 


familiar acquaintance with legal writers. 


For the gentlemen of the faculty of phyſic, 
I muſt frankly own that I ſee no ſpecial reaſon, 
| why 
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why they in particular ſhould apply themſelves 
to the ſtudy of the law ; unleſs in common with 
other gentlemen, and to complete the character 
of general and extenſive knowlege; a charac- 
ter which their profeſſion, beyond others, has, 
remarkably deſerved. They will give me leave 
however to ſuggeſt, and that not ludicrouſly, 


that it might frequently be of uſe to families 


upon ſudden emergencies, if the phyſician were 
acquainted with the doctrine of laſt wills and 
teſtaments, at leaſt fo far as relates to the formal 
part of their execution. 


Bur thoſe gentlemen who intend to profeſs 
the civil and eccleſiaſtical laws in the ſpiritual 
and maritime courts of this kingdom, are of all 
men (next to common lawyers) the moſt indiſ- 
penſably obliged to apply themſelves ſeriouſly to 
the ſtudy of our municipal laws. For the civil 


and canon laws, conſidered with reſpect to any 


intrinſic obligation, have no force or authority 
in this kingdom ; they are no more binding in 
England than our laws are binding at Rome. 
But as far as theſe foreign laws, on account of 


ſome peculiar propriety, have in ſome parti- 
cular caſes, and in ſome particular courts, been 
introduced and allowed by our laws,” ſo far they 


oblige, and no farther ; their authority being 
wWbolly 
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| wholly founded upon that permiſſion and adop- 


tion. In which we are not ſingular in our no- 
tions; for even in Holland, where the imperial 
law is much cultivated and it's deciſions pretty 
generally followed, we are informed by Van 
Leeuwen, that it receives it's force from 
« cuſtom and the conſent of the people, either 
ce tacitly or expreſly given: for otherwiſe, he 
ce adds, we ſhould no more be bound by this 
ce law, than by that of the Almains, the Franks, 
ce the Saxons, the Goths, the Vandals, and other 
« of the antient nations.” Wherefore in all 
points in which the different ſyſtems depart from 
each other, the law of the land takes place of 
the law of Rome, whether antient or modern, 
imperial or pontificial. And in thoſe of our 


engliſh courts wherein a reception has been al- 
lowed to the civil and canon laws, if either they 


exceed the bounds of that reception, by extend- 
ing themſelves to other matters, than are per- 
mitted to them ; or if ſuch courts proceed ac- 


cording to the deciſions of thoſe laws, in caſes 


wherein it is controlled by the law of the land, 
the common law in either inſtance both may, 
and frequently does, prohibit and annul their 
proceedings“: and it will not be a ſufficient 

i Dedicatio corporis juris civilis. Edit. 1663. k HaALE's 


Hiſt. C. L. c.2. SeLpen in Fletam, 5 Rep. Caudrey's Caſe, 


Coke on Artic, Cler, 2 Inſt. 599. excuſe 
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excuſe for them to tell the king's courts at Weſt- 
minſter, that their practice is warranted by the 
laws of Juſtinian or Gregory, or is conformable 


to the decrees of the Rota or imperial chamber. Fa 1. 
For which reaſon it becomes highly neceſſary pr 
for every civilian and canoniſt that would act 0 
with ſafety as a judge, or with prudence and 7 
reputation as an advocate, to know in what B 
caſes and how far the engliſh laws have given th 

| ſanction to the roman; in what points the 

| latter are rejected; and where they are both ſo 


| intermixed and blended together, as to form 
certain ſupplemental parts of the common law 

| of England, diſtinguiſhed by the titles of the 
1 king's maritime, the king's military, and the 
| king's eccleſiaſtical law. The propriety of which 
enquiry the univerſity of Oxford has for more 

| than a century ſo thoroughly ſeen, that in her 
ö ſtatutes' ſhe appoints, that one of the three queſ- 2 
tions to be annually diſcuſſed at the act by the « 
| juriſt-inceptors ſhall relate to the common law; ( 


ſubjoining this reaſon, © guia juris civilis tu. ce 
| cc drofos decet baud imperitos eſſe Juris municipa- 3 f 
« lis, & differentias exteri patriique juris notas 4 
|; te habere. And the univerſity of Cambridge, in t 
l her ſtatutes , has declared herſelf to the ſame Þ « 


| effect. | | JF | CC 


Tit. VII. Sect. 2. F. 2, m CowELL1 Inftit, Jur. Ang- 
lican, in Proëmio. | 
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the % | 
b. F oM the general uſe and neceſſity of ſome 
S 75 . . . 
= acquaintance with the common law, the infe- 


> rence were extremely eaſy, with regard to the 
1 . 2 . . . . . 
v4 = propriety of the preſent inſtitution, in a place 


105 to which gentlemen of all ranks and degrees 
3 7 reſort, as the fountain of all uſeful knowlege. 
at But how it has come to paſs that a deſign of 
en .* this fort has never before taken place in the 
Ne f ; univerſity, and the reaſon why the ſtudy of our 
15 1 laws has in general fallen into diſuſe, I ſhall 
D > previouſly proceed to enquire. 

ne SIR John Forteſcue, in his panegyric on 
de the laws of England, (which was written in 
- | the reign of Henry the ſixth) puts“ a very 
95 ; obvious queſtion in the mouth of the young 
„ Lens whom he is exhorting to apply himſelf 


= to that branch of learning; © why the laws of 
% 1 England, being ſo good, ſo fruitful, and ſo 
( commodious, are not taught in the univerſi- 


” 3 1 ties, as the civil and canon laws are?“ In an- 
7 þ ſwer to which he gives what ſeems, with due 
5 1 | deference be it ſpoken, a very jejune and unſa- 
: tisfaCtory reaſon ; being in ſhort, that © as the 


e proceedings at common law were in his time 
* carried on in three different tongues, the eng- 


e. 47. | c. 48, a 
ce liſh, 
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ce liſh, the latin, and the french, that ſciencc 


<« muſt be neceſſarily taught in thoſe three ſeve- 't 
ce ral languages; but that in the univerſities all t 
« ſciences were taught in the latin tongue only; 8 
« and therefore he concludes, that they could 4 
not be conveniently taught or ſtudied in our 3 1 
< univerſities.” But without attempting to ex, : 

tl 


amine ſeriouſly the validity of this reaſon, (the 
very ſhadow of which by the wiſdom of your 
late conſtitutions 1s entirely taken away) we 
perhaps may find out a better, or at leaſt a more 
plauſible account, why the ſtudy of the muni- 
cipal laws has been baniſhed from theſe ſeats of 
ſcience, than what the learned chancellor thought 
it prudent to give to his royal pupil. 


; THA antient collection of unwritten max- 
| ims and cuſtoms, which is called the common 
| law, however compounded or from whatever 
fountains derived, had ſubſiſted immemorially ß 


in this kingdom; and, though ſomewhat alter 8 

ed and impaired by the violence of the times, 2 
N e. 
9 


had in great meaſure weathered the rude ſhock 
of the norman conqueſt. This had endeared it b 
\| to the people in general, as well becauſe it's 
deciſions were univerſally known, as becauſe it 


arc] 

| was found to be excellently adapted to the ge- .,,,, 
nius of the engliſh nation. In the knowlege of pris 

: Cou 


this 
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9 this law conſiſted great part of the learning of 


b thoſe dark ages; it was then taught, ſays Mr 


Selden , in the monaſteries, in the univerſſties, 
and in the families of the principal nobility. 
The clergy in particular, as they then engroſſed 
almoſt every other branch of learning, ſo (like 
their predeceſſors the britiſh druids?) they were 
peculiarly remarkable for their proficiency in 
the ſtudy of the law. Nullus clericus niſi cauſidi- 
cus, is the character given of them ſoon after the 
conqueſt by William of Malmſbury *. The 


4 judges therefore were uſually created out of the 


ſacred order *, as was likewiſe the caſe among 
the normans *; and all the inferior offices were 
ſupplied by the lower clergy, which has occa- 
ſioned their ſucceſſors to be denominated clerks 


to this day. 


Bor the common law of England, being not 
committed to writing, but only handed down 
by tradition, uſe, and experience, was not ſo 


heartily reliſhed by the foreign clergy ; who 


P In Fletam, 7. 7. 1 Carsar de bello gal. 6. 12. 

De geſt. reg. 1. 4. Duca Orig, jurid. c. 8. 

t Les juges font ſages perſonnes & autentiques, — ficome les 
archeveſques, eveſques, les chanoines des egliſes cathedraulx, & les 
autres perſonnes qui ont dignitez in ſaincte egliſe; les albex, les 
prieurs conventualx, & les gouverneurs des egliſes, &c. Grand 
Couſtumier, ch. . 
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came over hither in ſhoals during the reign of 


the conqueror and his two ſons, and were utter 


ſtrangers to our conſtitution as well as our lan- 
guage. And an accident, which ſoon after hap- 
pened, had nearly completed it's ruin. A copy 
of Juſtinian's pandects, being newly © diſcovered 


at Amalfi, ſoon brought the civil law into vogue 


all over the weſt of Europe, where before it 
was quite laid aſide” and in a manner for- 


| gotten ; though ſome traces of it's authority re- 


mained in Italy * and the eaſtern provinces of 


the empire?. This now became in a particular 


manner the favourite of the popiſh clergy, who 
borrowed the method and many of the maxims 
of their canon law from this original. The 
ſtudy of it was introduced into ſeveral univerſi- 
ties abroad, particularly that of Bologna ; where 
exerciſes were performed, lectures read, and de- 
grees conferred in this faculty, as in other bran- 


ches of ſcience: and many nations on the con- 


tinent, juſt then beginning to recover from the 
convulſions conſequent upon the overthrow of 


the roman empire, and ſettling by degrees into 
peaceable forms of government, adopted the ci- 
vil law, (being the beſt written ſyſtem then ex- 
tant) as the baſis of their ſeveral conſtitutions ; 


u Circ, A.D.1130. 


| » LL. Wiſigoth. II. 1. 9. * Capi- 
tular, Hludov. Pii, IV. 102. 


Y SELDEN in Fletam. 5. 5. 
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blending and inter weaving it among their own 
feodal cuſtoms, in ſome places with a more 
extenſive, in others a more confined authority *. 


No was it long before the prevailing mode 
of the times reached England. For Theobald, 
a norman abbot, being elected to the ſee of Can- 
terbury *, and extremely addicted to this new 
ſtudy, brought over with him in his retinue 
many learned proficients therein; and among 
the reſt Roger ſirnamed Vacarius, whom he 


plükhuced in the univerſity of Oxford *, to teach it 


to the people of this country. But it did not 
meet with the ſame eaſy reception in Englang, 
where a mild and rational ſyſtem of laws had 
been long eſtabliſhed, as it did upon the conti- 


nent; and, though the monkiſh clergy (devo- 


ted to the will of a foreign primate) received it 
with eagerneſs and zeal, yet the laity who were 


more intereſted to preſerve the old conſtitution, 


and had already ſeverely felt the effect of many 


norman innovations, continued wedded to the 


uſe of the common law. King Stephen imme- 
diately publiſhed a proclamation , forbidding the 


2 Domar's treatiſe of laws. c. 13. F. 9. Epiſtol. Innocent. 


IV. in M. Paris. ad A. D. 1254. 1 A. D. 1138. 


d GRAS. DoRORERx. Act. Pontif. Cantuar. col. 1665. 
* Ros. BAcox. citat. per SELDEN. in Fletam. 7. 6. in For- 
teſc. c. 33. & 8 Rep. Pref. ſtu dy 
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ſtudy of the laws, then newly imported from I 1 
Italy; which was treated by the monks* as a2 q 
piece of impiety, and, though it might prevent 


the introduction of the civil law proceſs into out : 
courts of juſtice, yet did not hinder the clergy 6 
from reading and teaching it in their own ſchools '# 4 
and monaſteries. 7 

cc 


FRoM this time the nation ſeems to have been 
divided into two parties; the biſhops and clergy, 
many of them foreigners, who applied themſelves 7 |. 
wholly to the ſtudy of the civil and canon laws, 40 
which now came to be inſeparably interwoven 7 ce 
with each other; and the nobility and laity, wo 
adhered with equal pertinacity to the old com- (4 
mon law: both of them reciprocally jealous of F 10 
what they were unacquainted with, and neither; 
of them perhaps allowing the oppoſite ſyſtem 
that real merit which is abundantly to be found 
in each. This appears on the one hand from 
the ſpleen with which the monaſtic writers 
* ſpeak of our municipal laws upon all occa- 
ſions; and, on the other, from the firm temper 1 
which the nobility ſhewed at the famous par- 
liament of Merton; when the prelates endea- 
voured to procure an act, to declare all baſtards 
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legitimate in caſe the parents intermarried at any 
time afterwards; alleging this only reaſon, be- 
cauſe holy church (that is, the canon law) de- 
clared ſuch children legitimate: but «all the 


«earls and barons (ſays the parliament roll“) 


« with one voice anſwered, that they would not 
ce change the laws of England, which have hi- 
« therto been uſed and approved.” And we find 
the ſame jealouſy prevailing above a century af- 
terwards *, when the nobility declared with a 
kind of prophetic ſpirit, © that the realm of 
« England hath never been unto this hour, nei- 
ce ther by the conſent of our lord the king and 
« the lords of parliament ſha!l it ever be, ruled 
&« or governed by the civil law *.” And of this 
temper between the clergy and laity many more 
inſtances might be given. 


WHILE things were in this ſituation, the cler- 
gy, finding it impoſſible to root out the muni- 
cipal law; began to withdraw themſelves. by de- 
grees from the temporal courts ; and to that end, 
very early in the reign of king Henry the third, 
epiſcopal conſtitutions were publiſhed *, forbid- 
F Stat. Merton. 20 Hen. 3. c. 9. Et omnes comites & baro- 
mes una voce reſponderunt, quod nolunt leges Angliae mutare, 
guae hucuſque ufitatae ſunt & approbatae. 8 11 Ric. 2, 

® SELDEN. Jan. Anglor. J. 2. F. 43. in Forteſc. c. 33. 


i SpELMAN, Concil. A. D. 1217. Wilkins, vol. 1. p- 574, 
599. ding 
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ding all eccleſiaſtics to appear as advocates in 
foro ſaeculari; nor did they long continue to act 
as judges there, not caring to take the oath of 
office which was then found neceſſary to be ad- 
miniſtred, that they ſhould in all things deter- 
mine according to the law and cuſtom of this 
realm *; though they {till kept poſſeſſion of the 
high office of chancellor, an office then of little 
juridical power; and afterwards, as it's buſineſs 
increaſed by degrees, they modelled the proceſs of 
the court at their own diſcretion. 


Bu T wherever they retired, and wherever 
their authority extended, they carried with 
them the ſame zeal to introduce the rules of 
the civil, in excluſion of the municipal law. 
This appears in a particular manner from the 
ſpiritual courts of all denominations, from the 
chancellor's courts in both our univerſities, and 
from the high court of chancery beforemen- 
tioned ; in all of which the proceedings are to 
this day in a courſe much conformed to the ci- 
vil law: for which no tolerable reaſon can be 
aſſigned, unleſs that theſe courts were all un- 
der the immediate direction of the popiſh ec- 
cleſiaſtics, among whom it was a point of reli- 
gion te to exclude the municipal law ; pope Inno- 


N  $8L.DBN, in Fletam. 9. 3. | 
cent 


the firſt lay, chancellor of Oxford) 
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cent the fourth having forbidden the very read- 
ing of it by the clergy, becauſe it's decifions 
were not founded on the imperial conſtitutions, 
but merely on the cuſtoms of the laity. And if 
it be conſidered, that our univerſities began about 
that period to receive their preſent form of ſcho- 
laſtic diſcipline ; that they were then, and con- 
tinued to be till the time of the reformation, en- 
tirely under the influence of the popiſh clergy ; 
(fir John Maſon the firſt proteſtant, being alſo 
this will 
lead us to perceive the reaſon, why the ſtudy 
of the roman laws was in thoſe days of bigotry v 


| M. Paris ad A. D. 1254. m There cannot be a 
ſtronger inftance of the abſurd and ſuperſtitious veneration that 
was paid to theſe laws, than that the moſt learned writers of the 
times thought they could not form a perfect character, even of 


the bleſſed virgin, without making her a civilian and a cano- 


> niſt, Which Albertus Magnus, the renowned dominican doctor 


of the thirteenth century, thus proves in his Summa de Jaudibus 
* chriſtiferae virginis (divinum magis quam humanum opus ) qu. 23. 


98.5. 


* [tem quod jura civilia, & leges, & decreta ſcivit in 


e ſummo, probatur hoc modo: ſapientia advocati mani feſtatur in 


* tribus; urun, quod obtineat omnia contra juditem juſfum & ſa- 
*© pientem z ſecundo, quod contra adverſarium aſtutum & ſaga- 
cem; tertio, quod in cauſa deſperata: Jed beatiſſima virgo, 
« contra judicem ſapientiſſimum, Dominum; contra adperſerium 
e callidifſimum, dyabolum ; in cauſa mſtra deſperata ; ſententiam 
* eptatar obtinuit.” To which an eminent franciſcan, two eentu- 


1 © ries afterwards, Bernardinus de Buſti (Mariale, part. 4. ſerm.g.) 


y gravely ſubjoins this note. Nec videtur incongruum muliee 


"res habere peritiam Jeris Legitur enim de uxore Joannis An- 
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purſued with ſuch. alacrity in theſe ſeats of learn= 
ing; and why the common law was entirely 
def 8 and eſteemed dle better ns hore 


lb 
- * 


ha N.D, yy Seen the met en, many cauſes 
wy conſpired to prevent it's becoming a part 
of academical education. As, firſt, long uſage 
and eſtabliſhed cuſtom ; which, as in every thing 


elſe, fo eſpecially in the forms of ſcholaſtic ex- 
erciſe, have juſtly great weight and authority. 


Secondly, the real intrinſic merit of the civil 
law, conſidered upon the footing of reaſon and 


not of obligation, which was well known to the 
inſtructors of our youth; and their total igno- 


rance of the merit of the common law, though 


the equal at leaſt, and perhaps an improvement 
on the other. But the principal reaſon of all, 
that has hindered the introduction of this branch 

of learning, is, that the ſtudy of the common 
law, being baniſhed from hence in the times FT 
= Popery, has fallen into a quite different cha- 1 
nel, and has hitherto been wholly cultivated in 
another place. But as this long uſage and eſta- 
bliſhed cuſtom, of ignorance in the laws of the 3 
land, begin now to be tnought unreaſonable: ; if 
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and as by this means the merit of thoſe laws 
will probably he more generally known; we 
may hope that the method of ſtudying them 
will foon revert to it's antient courſe, and the 
foundations at leaſt of that ſcience will be laid in 
the two univerſities ; without being excluſively 
_ confined to the chanel which it fell into at the 
times * . been Juſt deſcribing. 


F OR, kelng then entirely abandoned by the 
clergy, a few ſtragglers excepted, the ſtudy and 
practice of it devolved of courſe into the hands 
of laymen ; who entertained upon their parts a 
moſt hearty averſion to the civil law *, and made 
no ſeruple to profeſs their contempt, nay even 
their ignorance of it, in the moſt public man- 


" FokrEsc. de laud, LL. c. 23. This remarkably ap- 
peared in the caſe of the abbot of Torun, M. 22 E. 3. 14. who 
had cauſed a certain prior to be ſummoned to anſwer at Avig- 
non for erecting an oratory contra inbibitionem noi operis ; by 
which words Mr Selden, (in Fler. 8. 5.) very juſtly underſtands 
to be meant the title de avi operis nuntiatione both in the civil 

and canon laws, (Ff. 39. 1. C. 8. 11, and Decretal. not Ex- 
trav. 5. 32.) whereby the erection of any new buildings in pre- 
judice of more antient ones was prohibited. But Skipwith the 
King's ſerjeant, and afterwards chief baron of the exchequer, 
declares them to be flat nonſenſe; in ceux parolx, contra inhibi- 
e tionem novi operis, zy ad pas entendment :* and juſtice Schar- 
delow mends the matter but little by informing him, that they ſig- 
nify a reſtitution in their lam; for which xeaſon he very ſagely 
reſolves to pay no ſort of regard to them. Ces . que un re- 

* fritution en louf ley, pur que à cto n'avomus regard, ec.“ 

LY 2 ner, 
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ner. But ſtill, as the ballance of learning was 
greatly on the fide of the clergy, and as the 
common law was no longer taught, as formerly, 

in any part of the kingdom, it muſt have been 
ſubjected to many inconveniences, and perhaps 
would have been gradually loſt and overrun by 
the civil, (a ſuſpicion well juſtified from the 
frequent tranſcripts of Juſtinian to be met with 
in Bracton and Fleta) had it not been for a pe- 
culiar incident, which happened at a very criti- 
cal time, and contributed greatly to it's N. 


Tur incident 1 mean was the fixing the 
court of common pleas, the grand tribunal for 
diſputes of property, to be held in one certain 
ſpot ; that the ſeat of ordinary juſtice might be 
permanent and notorious to all the nation. For- 
merly that, in conjunction with all the other 
fuperior courts, was held before the king's ca- 
pital juſticiary of England, in the aula regis, or 
ſuch of his palaces wherein his royal perſon re- 
fided, and removed with his houſhold from one 
.end of the kingdom to the other. This was 
found to occaſion great inconvenience to the 
ſuitors; to remedy which it was made an ar- 
ticle of the great charter of liberties, both that 
of king John and king Henry the third", that 
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common pleas ſhould no longer follow the 
« king's. court, but be held in ſome certain 
te place: in conſequence of which they have 
ever ſince been held (a few neceſſary temovals 
in times of the plague excepted) in the palace 
of Weſtminſter only. This brought together 
the profeſſors of the municipal law, who be- 
fore were diſperſed about the kingdom, and for- 
med them into an aggregate body; whereby a 
ſociety was eſtabliſhed of perſons, who (as Spel- 
man obſerves) addicting themſelves wholly to 
the ſtudy of the laws. of the land, and no longer 
conſidering it as a mere ſubordinate ſcience for 
the amuſement of leiſure hours, ſoon raiſed thoſe 
laws to that pitch of perfection, which they ſud- 
denly attained under the auſpices of our engliſh 
Juſtinian, king Edward the firſt, | 


In conſequence of this lucky aſſemblage, 
they naturally fell into a kind of collegiate order ; 
and, being excluded from Oxford and Cam- 
bridge, found it neceſſary to eſtabliſh a new 


univerſity of their own, This they did by pur- 


chaſing at various times certain houſes ( now 
called the inns of court and of chancery) be- 


tween the city of Weſtminſter, the place of 


holding the king's courts, and the city of Lon- 
1 Gloſſar. 334- 


don; 
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don; for advantage of ready acceſs to the one, 


and plenty of proviſions in the other. Here 


exerciſes were performed, lectures read, and 


de -grees were at length conferred in the common 


law, as at other univerſities in the canon and 
civil. The degtees were thoſe of barriſters (firſt 
ſtiled apprentices from agprendre, to learn) 
who anſwered to our bachelors; as the ſtate 
and degree of a ſerjeant *, n ad Keen 
did to that of doctor. 


3 e. 85 48. 4 Apprentices or barriſters ſeem 
to have been firſt appointed by an ordinance of king Edward the 


Frſt in parliament, in the 2oth year of his reign. (SPELM, 


Gloſſ. 37. DvepaLit's Orig. jurid. 5 5.) 

* The firſt mention I have met with i in our lawbooks of fer- 
jeants or countors, is in the ſtatute of Weſtm. 1. 3 Edw. 1. o. 20. 
and in Honx's Mirror, c. 1. F. 10. c. 2. §. 5. c. 3. F. 1. in the 


fame reign. But M. Paxls in his life of John II, abbot of St. 
Albans, which he wrote in 1255, 39 Hen. 3. ſpeaks of advo- 


eates at the common law, or countors (quos banci narratores 
Pugariter appellamys) as an order of men well known. And we 
have an example of the antiquity of the coil in the ſame author's 


hiſtory of England, A. P. 1259, in the caſe of one William de 


Buſſy; who, being called to account for his great knavery and 


mal - practiſes, claimed the benefit of his orders, which were 
totally unſuſpected; and to that end uit ligaments coiſue ſuae 


ſelvere, ut palam nonſtraret ſe tonſuram babere clericalem ; ſed 
non eft permiſſus. Satelles vero eum arripiens, non per coifae 
Igamina ſed per guttur eum apprebendens, traxit ad carcertm. 
And hence Sir H. Spelman conjectures, (Gloſlar. 335.) that 
coifs were introduced to hide the tonſure of ſuch renegade clerks, 
as were ſtil] tempted to remain in the ſecular courts in the quality 


_ pf advocates or judges, natwithſtandiag their prohibition by canon. 
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TR E crown ſeems to have ſoon taken under 
it's protection this infant ſeminary, of common 
law; and, the more effectually to foſter and che- 
> riſh it, king Henry the third in the nineteenth 
Fear of his reign, iſſued out an order directed to 
the mayor and ſheriffs of London, commanding 
that no regent of any law ſchools ati that 
city ſhould for the future teach law therein *. 
The word, law, or /eges, being a general term, 
may create ſome doubt at this diſtance of time 
whether the teaching of the civil law, or the 
common, or both, is hereby reſtrained. But in 
either caſe it tends to the ſame end. If the civil 
law only is prohibited, ( which is Mr Selden's ” 
opinion) it is then a retaliation upon the clergy, 
who had excluded the common law from their 
ſeats of learning. If the municipal law be alſo 
included in the reſtriction, (as fir Edward Coke * 
underſtands it, and which the words ſeem to 
import) then the intention is evidently this; 
by preventing private teachers within the walls 
of the city, to collect all the common lawyers 


into the one public univerſity, which was newly 
3 in the ſuburbs. ; 


Ne aliguis ſeholas regens de legibus imeadem civitate de caetero 
- ibidem leges doccat. w In Flet, 8. 2. * 2 Inſt. proëm. 
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In this juridical univerſity (for ſuch it is in- 
ſiſted to have been by Forteſcue and fir Ed - 


ward Coke) there are two forts of collegiate 
houſes; one called inns of chancery, in which 


the younger ſtudents of the law uſed to be placed, 
« learning and ſtudying, ſays Forteſcue *, the 
© originals and as it were the elements of the 
cc law; who, profiting therein, as they grow ta 
< ripeneſs ſo are they admitted into the greater 


«inns of the ſame ſtudy, called the inns of 


< court.” And in theſe inns of both kinds, he 
goes on to tell us, the knights and barons, with 


other grandees and noblemen of the realm, did 


uſe to place their children, though they did not 
deſire to have them thoroughly learned in the 
law, or to get their living by it's practice: and 
that in his time there were about two thou- 
ſand ſtudents at theſe ſeveral inns, all of whom 
he informs us were fili ne or gentlemen 
born. 


„Hanne it is evident that (though — the 


influence of the monks our univerſities neglected 
this ſtudy, yet) in the time of Henry the ſixth it 
was thought highly neceſſary and was the uni- 


verſal practice, for the young nobility and gen- 


C. 49. 2 3 Rep. pref. 2 ibid, 
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try to be inſtructed in the originals. and ele- 
ments of the laws... But by degrees this cuſtom 
bas fallen into diſuſe; fo att in the reign. oy 


„„ 


reckon above Aa — 3 = the-nums 


ber at preſent is very conſiderably leſs. Which 


ſeems principally owing to. theſe reaſons ;. firſt, 
becauſe the inns of chancery being now almoſt 
totally filled by the inferior branch of the-pro- 
feſſion, they are neither commodious nor proper 
for the reſort of gentlemen of any rank or figure; 
ſo that there are now very rarely any young ſtu» 
dents entred at the inns of chancery: ſecondly, 
becauſe in the inns of court all ſorts of regimen 
and academical ſuperintendance, either with re- 
gard to morals or ſtudics, are found impracti- 
cable and therefore entirely neglected : laſtly, 


becauſe perſons of birth and fortune, after hav- 


ing finiſhed their uſual courſes at the univerſi- 
ties, have ſeldom leiſure or reſolution ſufficient 


to enter upon a new ſcheme of ſtudy at a new 


place of inſtruction. Wherefore few gentlemen 
now reſort to the inns of court, but ſuch for 
whom the knowlege of practice is abſolutely 
neceſſary ; ſuch, I mean, as are intended for the 
profeſſion: the reſt of our gentry, (not to ſay 


our nobility alſo) having uſually retired to their 


XY Rep. Pref. 


eſtates, 


liv " A*Drscounsr wm 
eſtates, or viſited foreign kingdoms, or entered 
upon public liſe, be any inſtruction in the 
laws of the land; and indeed with hardly any 
opportunity of gaining inſtruction, unleſs it can 
W rid ger: +006 ee ene * 


'Anv that theſe are the proper places, for 
; affording aſſiſtances of this kind to gentlemen 
of all ſtations and degrees, cannot (1 think) 
with any colour of reaſon be denied. For not 
one of the objections, which are made to the 
inns of court and chancery, and which J have 
juſt enumerated, will hold with regard to the 
univerſities. © Gentlemen may here aſſociate with 
ventlemen of their own rank/and degree. Nor 
are their conduct and ſtudies left entirely to their 
own diſcretion ; but regulated by a diſcipline ſo 
wiſe and exact, yet fo liberal, ſo ſenſible and 
- manly, that their conformity to it's rules (which 
does at preſent ſo much honour to our youth) 
is not more the effect of conſtraint, than of 
their own inclinations and choice. Neither need 
they apprehend too long an avocation hereby 
from their private concerns and amuſements, 
or (what is a more noble object) the ſervice 
of their friends and their country. This ſtudy 
will go hand in hand with their other purſuits: 
it 


| of ee in the univerſity. 
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it will obſtruct none of them; ; it will orna- 
ment 1 affiſt 3 all. 7299 


„er if, upon the whole, there are any, ftill 
wedded to monaſtic prejudice, that can enter- 
tain a doubt how far this ſtudy is properly and 
regularly academical, ſuch perſons I am afraid 
either have not conſidered the conſtitution and 
deſign of an univerſity, or elſe think very meanly 
of it. It muſt be a deplorable narrowneſs of 
mind, that would confine theſe ſeats of inſtruc- 
tion to the limited views of one or two learned 
profeſſions. To the praiſe of this age be it ſpoken, 
a more open and generous way of thinking be- 
gins now univerſally to prevail. The attainment 
of liberal and genteel accompliſhments, though 


not of the intellectual ſort, has been thought by 
our wiſeſt and moſt affectionate patrons *, and 


very lately by the whole univerſity *, no ſmall 
improvement of -our ene plan of education; 


34 Lord Chancellor CLAREN DOM, in his dialogue of education, 


among his tracts, p. 325. appears to have been very ſolicitous, 
that it might be made © a part of the ornament of our learned aca- 
* demies to teach the qualities of riding, dancing, and fencing, 
at thoſe hours when more ſerious exerciſes ſhould be imer- 


* 74 i 


« mitted.” 
Buy accepting in full convocation the remainder of lord 
Clarendon's hiſtory from his noble deſcendants, on condition to 
apply the profits ariſing from it? s pablicatipn to the eſtabliſhment 


and 
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and therefore I may ſafely affirm that nothing | 
(how unuſual ſoever) is, under due regulations, 
improper to be 7aught in this place, which is | 


proper for a gentleman to learn. But that a 


ſcience, which diſtinguiſhes the criterions of right | 
and wrong; which teaches to eſtabliſh the one, | 
and prevent, - puniſh, or redreſs. the other; 
_ which employs in it's theory the nobleſt faculties | 
of the ſoul, and exerts in it's practice the cardi- | 
nal virtues of the heart; a ſcience, which is uni- 
verſal in it's uſe and extent, accommodated to 
each individual, yet comprehending the whole 
community; that a ſcience like this ſhould have 
ever been deemed unneceſſary to be ſtudied in | 
an univerſity, is matter of aſtoniſhment and con- | 
cern. Surely, if it were not before an object 
of academical knowlege, it was high time to | 


make it one; and to thoſe who can doubt the 
propriety of it's reception among us (if any ſuch 
there be) we may return an anſwer in their own 


way; that ethics are confeſſedly a branch of | 


academical learning, and Ariſtotle himſelf has ſaid, 

ſpeaking of the laws of his own country, that 
juriſprudence or the Rowe of thoſe laws is 
the principal and moſt * perfect branch af 
ethics. 


e Tide fab eg on T15 TUG Ag. xN. xn, . Ethic. 
ad Nicomach. 1. . 
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FROM a thorough conviction of this truth, 
our munificent benefactor Mr VI x RR, having 
employed above half a century in amaſſing ma- 
terials for new modelling and rendering more 
commodious the rude ſtudy of the laws of the 
land, conſigned both the plan and execution of 
theſe his public ſpirited deſigns to the wiſdom of 
his parent univerſity. Reſolving to dedicate his 
learned labours, to the benefit of poſterity and 
« the perpetual ſervice of his country *,” he was 
ſenſible he could not perform his reſolutions in 
a better and more effectual manner, than by 
extending to the youth of this place thoſe aſſiſt- 


ances, of which he ſo well remembered and 


ſo heartily regretted the want. And the ſenſe, 
which the univerſity has entertained of this 


1 ample and moſt uſeful benefaction, muſt appear 


beyond a doubt from their gratitude in recei- 
ving it with all pofible marks of eſteem; from 


their alacrity and unexampled diſpatch in carry- 
ing it into execution ; and, above all, from the 


laws and conſtitutions by which they have effec- 
tually guarded. it from the neglect and abuſe 
to which ſuch inftitutions are liable. We have 


feen an univerſal emulation, who beſt. ſhould 


underſtand, or maſt faithfully purſue, the defigns 
| # See the preface to the eighteenth volume of his * 
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of our generous patron: and with pleaſure we 


recollect, that thoſe who are moſt diſtinguiſhed 


by their quality, their fortune; their ſtation, their 
learning, or their experience; have appeared the 
moſt zealous to promote the ſuceeſ 3 'of * 
VIX ERS r 


TT HE [alli that Wen, reſult to the 
ſcience of the law itſelf, when a little more at- 
tended to in theſe ſeats of knowlege, perhaps 
would be very conſiderable. The leiſure and 
abilities of the learned in theſe retirements might 
either ſuggeſt expedients , or execute thoſe dic- 
tated by wiſer heads, for improving it's method, 
retrenching it's ſuperfluities, and reconciling the 


little contrarieties, which the practice of many 


centuries will neceſſarily create in any human 


ſyſtem: a taſk, which thoſe who are deeply em- 
ployed in buſineſs, and the more active ſcenes of 


profeſſion, can hardly condeſcend to engage in. 


And as to the intereſt, or (which is the ſame) 
the reputation of the univerſities themſelves, I may 
venture to pronounce that if ever this ſtudy ſnould 


arrive to any tolerable perfection either here or 


at Cambridge, the nobility and gentry of this 
kingdom would not ſhorten their reſidence upon 
this account, nor perhaps entertain a worſe ” 


See lord Bacon's propoſals and offer of a digeſt. * 
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nion of the benefits of academical education. 
Neither ſhould it be conſidered as a matter of 
light importance, that while we thus extend the 


pomoeria of univerſity learning, and adopt a new 


tribe of citizens within theſe philoſophical walls, 
we intereſt a very numerous and very powerful 
profeſſion in the e of our rights and 
revenues. 0 bs 


Fon I think it is « paſt diſpute that thoſe gen- 
tlemen, who reſort to the inns. of court with a 
view to purſue the profeſſion, will find it expe- 
dient (whenever it is practicable) to lay the pre- 
vious foundations of this, as well as every other 
ſcience, in one of our learned univerſities. We 


may appeal to the experience of every ſenſible 


lawyer, whether any thing can be more hazard- 


ous or diſcouraging than the uſual entrance on 


the ſtudy of the law. A raw and unexperien- 
ced youth, in the moſt dangerous ſeaſon of life, 


is tranſplanted on a ſudden into the midſt of al- 
lurements to pleaſure, without any reſtraint or 
check but what his own prudence can ſuggeſt; 
with no public direction in what courſe to pur- 
ſue his enquiries; no private aſſiſtance to remove 
the diſtreſſes and difficulties, which will always 
embaraſs a beginner. In this ſituation he is ex- 


a to ſequeſter himſelf from the world, and 
by 


* 
p 


be 4A Discovngr i 


by a tedious lonely proceſs to extract tho theoty 


of law from a maſy of undigeſted learning ; ot 


elſe by an aſſiduous Wand on the courts to 
pick up theory and practice together, ſufficient 
to qualify him for the ordinary run of buſineſs. 


How little therefore is it to be wondered at, that 
we hear of ſo frequent miſcarriages; that ſo 


many gentlemen of bright imaginations grow 


weary of ſo unpromiſing a ſearch ®, and addict 


themſelves wholly to amuſements, or other leſs 
innocent purſuits ;\and that ſo many perſons of 

moderate capacity confuſe themſelves at firſt 
ſetting out, and cbntinue ever dark and yor 
* _ the — of their lives! 

Tat endet want t of came aflifiance i in the 
rudiments of legal knowlege, has given birth to 
a practice, which, if ever it had grown to be 
general, muft have proved of extremely perni- 
cious conſequence : I mean the cuſtom, by ſome 
ſo very warmly recommended, to drop all libe- 
tal education, as of no uſe to lawyers; and to 
1 Sir Henry SPBLMAN, in the preface to his gloſſarv, glves 


us a very lively picture of his own diſtreſs upon this occaſion. 
« E mifit me mater. Londinum, juris noſtri capeſſendi gratia ; ; 
* jus cum veſtibulam ſalutaſſem, reperiſſemgne Hnguan pererri- 
% nar; dialectum barbaram, methodum inconcinnam, molem nee 
* ingemtetn ſalum ſed perpetuis humeris Jeffncutem, excidit * 
«as 4 'Fatgor ) animus, c.: 
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place them, in it's ſtead, at the deſk of ſome 
ſkilful attorney; in order to initiate them early 
in all the depths of practice, and render them 


more dextrous in the mechanical part of buſi- 


neſs. A few inſtances of particular perſons, (men 
of excellent learning, and unblemiſhed integrity) 
who, in ſpight of this method of education, 
have ſhone in the foremoſt ranks of the bar, 
have afforded ſome kind of ſanction to this il- 
liberal path to the profeſſion, and biaſſed many 
parents, of ſhortſighted judgment, in it's favour : 
not conſidering, that there are ſome geniuſes, 
formed to overcome all diſadvantages, and that 
fromſuch particular inſtances no general rules can 
be formed; nor obſerving, that thoſe very perſons 
have frequently recommended by the moſt for- 
cible of all examples, the diſpoſal of their own 
offspring, a very different foundation of legal 
ſtadies, a regular academical education, Per- 
haps too, in return, I could now direct their 
eyes to our principal ſeats of juſtice, and ſug- 


geſt a few hints, in favour of univerſity learn- 
Ing: — but in theſe all who hear me, I know, 
have already prevented me. 


Maxx therefore due allowance for one or 
two ſhining exceptions, experience may teach 


us to foretell that a lawyer thus educated to the 
AL | e bar, 
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bar, in ſubſervience to attorneys and ſolicitors ', 


will find he has begun at the wrong end. If 


practice be the whole he is taught, practice muſt 
alſo be the whole he will ever know: if he be 
uninſtructed in the elements and firſt principles 
upon which the rule of practice is founded, the 
leaſt variation from eſtabliſhed precedents will 
totally diſtract and bewilder him: ta lex ſcripta 
eft * is the utmoſt his knowlege will arrive at; 
he muſt never aſpire to form, and ſeldom ex- 
pect to comprehend, any arguments drawn & 
priori, from the ſpirit of the laws and the natu- 
ral foundations of juſtice. 


NoR is this all; for (as few perſons of birth, 


or fortune, or even of ſcholaſtic education, will 
ſubmit to the drudgery of ſervitude and the 
manual labour of copying the traſh of an office) 
ſhould this infatuation prevail to any conſider- 
able degree, we muſt rarely expect to ſec a gen- 
tleman of diſtinction or learning at the bar. And 
what the conſequence may be, to have the in- 
terpretation and enforcement of the laws (which 
include the entire diſpoſal of our properties, li- 


berties, and lives) fall wholly into the hands of 


obſcure or illiterate men, is matter of very public 
concern. 


See biſhop. een s life of Somner, p. 67. 274 
Ff. 40. 9. 12 _ | THe 
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THe inconveniences here pointed out can ne- 
ver be effectually prevented, but by making aca- 
demical education a previous ſtep to the pro- 
feſſion of the common law, and at the ſame 
time making the rudiments of the law a part of 
academical education. For ſciences are of a ſo- 
ciable diſpoſition, and flouriſh beſt in the neigh- 
bourhood of each other: nor is there any branch 
of learning, but may be helped and improved 
by aſſiſtances drawn from other arts. If there- 
fore the ſtudent in our laws hath formed both 
his ſentiments and ſtyle, by peruſal and imita- 
tion of the pureſt claſſical writers, among whom 
the hiſtorians and orators will beſt deſerve his 
regard; if he can reaſon with preciſion, and ſe- 
parate argument from fallacy, by the clear ſim- 
ple rules of pure unſophiſticated logic; if he 
can fix his attention, and ſteadily purſue truth 
through any the moſt intricate deduction, by 
the uſe of mathematical demonſtrations; if he 
has enlarged his conceptions of nature and art, 
by a view of the ſeveral branches of genuine, ex- 
perimental, philoſophy; if he has impreſſed on 
his mind the ſound maxims of the law of na- 
ture, the beſt and moſt authentic foundation of 
human laws; if, laſtly, he has contemplated 


thoſe maxims reduced to a practical ſyſtem in 


e 2 the 
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the laws of imperial Rome ; if he has done this 
or any part of it, (though all may be eaſily 
done under as able inſtructors as ever graced any 
ſeats of learning) a ſtudent thus qualified may 
enter upon the ſtudy of the laws with incredi- 
ble advantage and reputation. And if, at the con- 
cluſion, or during the acquiſition of theſe accom- 
pliſhments, he will afford himſelf here a year 
or two's farther leiſure, to lay the foundation of 
his future labours in a ſolid ſcientifical method, 
without thirſting too early to attend that practice 
which it is impoſſible he ſhould rightly compre- 
hend, he will afterwards proceed with the great- 
eſt caſe, and will unfold the moſt intricate points 
with an intuitive rapidity and clearneſs. 


I SHALL not inſiſt upon ſuch motives as might 
be drawn from principles of oeconomy, and are 
applicable to particulars only: I reaſon upon 
more general topics. And therefore to the qua- 


lities of the head, which I have juſt enumerated, 


I cannot but add thoſe of the heart; affectio- 
nate loyalty to the king, a zeal for liberty and 
the conſtitution, a ſenſe of real honour, and 
well grounded principles of religion; as neceſ- 
ſary to form a truly valuable engliſh lawyer, A 
Hyde, a Hale, or a Talbot. And, whatever the 
ignorance of ſome, or unkindneſs of others, may 
| Co. : have 


"2 
1 
* 
4 
3 
— 
6 
— 4, 
7 
5 
4 
* 
7 
> 
4 
8, F 
6:40 
7 4 
7 
2 8 
. 5 
E -.& 
F 
vY 
14 
L 
4 S 
1 
E 
4 
3 
pf 
Ne 
1 2 
9 7 
* 
- 1 
Py 
4 
= 
gy 
E 
4 
A 
E 
S+ 
2 
3 
* 
+ 
* 
< 
j 
3 
# 
« 


— Sn as [wry 


mm v9 „ 


A „ fronds fend OY }  A\ frypns 


A, ©} Mr 


* od 


1 
8 
2 
ww 
* 
2 
2 
2 3 
* 
|S 
LE; 
Po 
* 
2 
9 
. 
. * 
5 ej 
8 4 
9 
* a 
+ 
Is 
* 
8 
V 
* 
'Y 
4 
2 
os \ 
oe), 
— -D 
+ 
5 
2 
5 
4 
3 
9 
oF 
2 
* 7 
12 
3 
2 * 
4 
4 
CY 
6, 47 
AE 
1 
* 5 
12 
4 C 
3 
1 
4 
05 
. 
* 
77 7 
4 
2 pe 
2 
E 
* 
3. 
* 
wt 
RN 
4 
np 
1 % 1 
* 
0 
775 
* 
5 
Y 
* 
2 
| 


the STupy of the Law. lx 


have heretofore untruly ſuggeſted, experience 
will warrant us to affirm, that theſe endow- 


ments of loyalty and public ſpirit, of honour 


and religion, are no where to be found in more 


high perfection than in the two univerſities of 
this kingdom. 


BeFoRE I conclude, it may perhaps be ex- 
pected that I lay before you a ſhort and general 
account, of the method I propoſe to follow in 
endeavouring to execute the truſt you have been 
pleaſed to repoſe in my hands. And in theſe ſo- 
lemn lectures, which are ordained to be read at 
the entrance of every term, (more perhaps to do 
public honour to this laudable inſtitution, than 
for the private inſtruction of individuals') I pre- 
ſume it will beſt anſwer the intent of our bene- 


factor and the expectation of this learned body, 


if I attempt to illuſtrate at times ſuch detached 
titles of the law, as are the moſt eaſy to be un- 
derſtood, and moſt capable of hiſtorical or cri- 


tical ornament. But in reading the complete 


courſe, which is annually conſigned to my care, 
a more regular method will be neceſſary; and, 


till a better is propoſed, I ſhall take the liberty 


to follow the ſame that I have already ſubmitted 
to the public. To fill up and finiſh that outline 


! See Dr Lowrn's Oratio Crewiana, p. 365. 


with 
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with propriety and correctneſs, and to render 
the whole intelligible to the uninformed minds 
of beginners, (whom we are too apt to ſuppoſe 
acquainted with terms and ideas, which they 
never had opportunity to learn) this muſt be my 
ardent endeavour, tho' by no means my promiſe 
to accompliſh. You will permit me however 
very briefly to deſcribe, rather what I conceive 
an academical expounder of the laws ſhould do, 
than what I have ever known to be done. 


Hz ſhould conſider his courſe as a general 
map of the law, marking out the ſhape of the 
country, it's connexions and boundaries, it's 
greater diviſions and principal cities: it is not 
his buſineſs to deſcribe minutely the ſubordinate 
limits, or to fix the longitude and latitude of 
every inconſiderable hamlet. His attention ſhould 
be engaged, like that of the readers in Forteſ- 
cue's inns of chancery, * in tracing out the ori- 
<« p1nals and as it were the elements of the law.” 
For if, as Juſtinian * has obſerved, the tender 
underſtanding of the ſtudent be loaded at the 
firſt with a multitude and variety of matter, it 


will either occaſion him to deſert his ſtudies, or 


will carry him heavily through them, with much 


labour, delay, and deſpondence, Theſe ori- 


® Inſt, I. 1. 2. 
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ginals ſhould be traced to their fountains, as well 
as our diſtance will permit; to the cuſtoms of 
the Britons and Germans, as recorded by Caeſar 
and Tacitus; to the codes of the northern nations 
on the continent, and more eſpecially to thoſe of 
our own ſaxon princes; to the rules of the ro- 
man law, either left here in the days of Papi- 
nian, or imported by Vacarius and his follow- 
ers; but, above all, to that inexhauſtible reſer- 
voir of legal antiquities and learning, the feodal 
law, or, as Spelman“ has entitled it, the law of 
nations in our weſtern orb. Theſe primary rules 
and fundamental principles ſhould be weighed 
and compared with the precepts of the law of 
nature, and the practice of other countries; 
ſhould be explained by reaſons, illuſtrated by 
examples, and confirmed by undoubted autho- 
rities; their hiſtory ſhould be deduced, their 
changes and revolutions obſerved, and it ſhould 
be ſhewn how far they are connected with, or 
have at any time been affected by, the civil tranſ- 
actions of the kingdom, : 


A PLAN of this nature, if executed with care 
and ability, cannot fail of adminiſtring a moſt 
uſeful and rational entertainment to ſtudents of 
all ranks and profeſſions; and yet it muſt be 


n Of Parhaments, 57. 


con- 


Ixviii A Dis couvRxs E on 
confeſſed that the ſtudy of the laws is not merely 


a matter of amuſement: for as a very judicious 
writer * has obſerved upon a ſimilar occaſion, 
the learner will be conſiderably diſappointed 
<« if he looks for entertainment without the ex- 
* pence of attention.” An attention, however, 
not greater than is uſually beſtowed in maſter- 


ing the rudiments of other ſciences, or ſome- 


times in purſuing a favorite recreation or exer- 


ciſe. And this attention is not equally neceſſary 
to be exerted by every ſtudent upon every occa- 


ſion. Some branches of the law, as the formal 
proceſs of civil ſuits, and the ſubtile diſtinctions 
incident to landed property, which are the moſt 


difficult to be thoroughly underſtood, are the 
leaſt worth the pains of underſtanding, except to 


ſuch gentlemen as intend to purſue the profeſ- 
ſion. To others I may venture to apply, with a 


ſlight alteration, the words of fir John Forteſ- 


eue, when firſt his royal pupil determines to 


© Dr TayLor's preface to Elem. of civil law. 

P Tibi, princeps, necefſe non erit myſteria legis Angliae longo diſ- 
ciplinatu rimare. Sufficiet tibi, — et ſatis denominari legiſta me- 
reberis, fi legum principia & cauſas, uſque ad elementa, diſcipuli 


more indagaveris. — Quare tu, princeps ſereniſſime, parvo tempore, 


part induſtria, ſuſſicienter eris in legibus regni Angliae eruditus, 
dummodo ad ejus apprebenſionem tu conferas animum tuum. —— 
Noſco namque ingenii tui perſpicacitatem, quo audacter pronuntio 
guod in legibus illis (licet earum peritia, gralis judicibus neceſſaria 
, vix viginti annorum lucubrationibus acquiratur) iu doctrinam 
| | principi 
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the STUDY of the Law. Ixix 


engage in this ſtudy. It will not be neceſſary 
« for a gentleman, as ſuch, to examine with a 
« cloſe application the critical niceties of the law. 
& It will fully be ſufficient and he may well 
c enough be denominated a lawyer, if under the 
e inſtruction of a maſter he traces up the prin- 
ce ciples and grounds of the law, even to their 
cc original elements. Therefore in a very ſhort 
ce period, and with very little labour, he may be 
« ſufficiently informed in the laws of his coun- 
«try, if he will but apply his mind in good 
« earneſt to receive and apprehend them. For, 
« though ſuch knowlege as is neceſſary for a 
* judge is hardly to be acquired by the lucu- 
« brations of twenty years, yet with a genius 
* of tolerable perſpicacity, that knowlege which 
« 1s fit for a perſon of birth or condition may 
« be learned in a ſingle year, without neglect- 


s ing his other improvements.” 


To the few therefore (the very few, I am 
perſuaded,) that entertain ſuch unworthy notions 
of an univerſity, as to ſuppoſe it intended for 
mere diſſipation of thought; to ſuch as mean 
grincigi congruam in anno uno ſufficienter nanciſceris; nec interim 
militarem diſciplinam, ad quam tam ardenter anbelas, negliges; 


ſed ea, recreationis loco, etiam anna illo tu ad libitum perfraeris. 
e. 8. 


only 


KR A Dis couxs E on, &c. 


only to while away the aukward interval from 
childhood to twenty one, between the reſtraints 
of the ſchool and the licentiouſneſs of politer 


life, in a calm middle ſtate of mental and of 


moral inactivity; to theſe Mr VI NE R gives no 
invitation to an entertainment which they never 
can reliſh. But to the long and illuſtrious train 
of noble and ingenuous youth, who are not 
more diſtinguiſhed among us by their birth and 
poſſeſſions, than by the regularity of their con- 
duct and their thirſt after uſeful knowlege, to 
theſe our benefactor has conſecrated the fruits of 
a long and laborious life, worn out in the duties 
of his calling; and will joyfully reflect (if ſuch 
reflexions can be now the employment of his 
thoughts) that he could not more effectually 
have benefited poſterity, or contributed to the 
ſervice of the public, than by founding an in- 
ſtitution which may inſtruct the riſmg genera- 
tion in the wiſdom of our civil polity, and in- 
form them with a defire to be ſtil] better ac- 
quainted with the laws and conſtitution of their 
country. 
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OF THIS 


AKN ALT S II 


Book I. 


The Nature of Laws in general,  CrarPTER 1. 

The Grounds and Foundation of the Laws of ENGLAND. 11. 
The Countries ſubje& to thoſe Laws, 111. | 

The Objects of the Laws of ENGLAND; viz. tv. 


* i. The RI GATS of Perſons; which are 
- 1, Natural Perſons ; rv gr Rights are 5 
I. Abſolute; wiz, the Enjoyment o 

1. Perſonal — 

| 2. Perſonal Liberty. 

3. Private Property. 
2. Relative; as they ſtand in Relations v. 
1. Public; as 
1. Nagiſtrates; who are 
1. Supreme, 
EF * Legiſlative; vix. The Parliament. 


1. Title. 
2, Dignity. vil, 
| 3. Duties. 
4. Councils, 
5. Royal Family, 
$ f . Prerogative. VII, 
7. Revenue, Ix, 


2. Peo who are x11. 
* 
2. Natives; who are 
t. Clergy. 
2 Laity; who are in a State xX111, 
1, Civil. 
f 2. Military. 
3. Maritime. 
| 2. Private; as XIV, 
ſ: Maſter and Servant, 


2. Husband and Wife. 
3. Parent and Child, xv. 
4. Guardian and Ward, 


2. Bodies politic, or Corporations, XVI. 

II. The RicnTs of Things. 2 Boox II. 

III. Private Wa oN Gs, or civil Injuries, Boox III. 
CIV, Public WaoxGs, or Crimes and Miſdemeſnots. Boox IV. 


2. Feecutive 3 viz, The — wherein of his v1, 
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* 


The RicuyTs of Things. 


Which conſiſt in Dominion over CHAPTER I. 
- I, Things real; in which are conſidered 
- 1, Their ſeveral ds 3 Wis. 
{ «x. Cerpore 4 
4 2, Incorporeal, 11. 
2. The Tenures, by which — may be holden; vir. 111. 
1. Antient. | 


2. Modern, IV. 

3. Eſtates therein; with reſpect to v. 
1. tity of Intereſt ; wiz, 

| 1, Freehold, 

' 1, Of nkerluvce, 


1 2. Not of Inheritance. vi. 
3 Leſs than F no. VII, 
2. Time of Enjoyment ; vIII. 
1. Poſſeſſion. 
f 2. Remainder. 
3. Reverſion. 
3. Number and Connexions of the Tenants; who may hold 
< x. In Severalty, 
2, In Jointenancy, 
3. In Copareenary. 
| 4. In common, - 
4. Z ging) or tt by x. 
va Milf I, Deſcent. x1. 
2. Purchaſe; which includes 
I. Occupaney, 1. 
. 2. Preſeripti 
f 3. Eſcheat. 
4. Forfeiture. X 111. 
5. Bankruptcy. 
6. Alienation, by common Aſſurances; which are 
| I, 1 r Matter in Pais; wherein of it's 
| | 6 | * . Nature. 


| a 2. Several Species. xv. 
1 | I. Matter of Record, XVI, 
| 3. Special Cuſtom, XVII. 
{ 4. Deviſe. 
. Things perſonal, or Chattels ; in which are conſidered R vIII. 
Their Diſtribution. | 
15 2. Property therein. 
Je Title to them which may be gained or lot by *I. 
1. Occupancy. | 
2. Prerogative. 
3. Succeſſion. i 
4. Cuſtom. AX, 
5. Marriage, 
6, Forfeiture, 
<4 7. Judgment, 
8. Grant. 5 XI. 


9. Contract. 

10. Bankruptcy, xxII. 
11. Teſtament. XXIII. 
CT 12, Adminiſtration. | 


IX. ; 


XIV, 


BO O EK III. 


Private WR oN Os, or civil Injuries. 


For which the Laws of ENGLAND have provided Redreſs CHAPTER Is 
I. By the mere Act of the Parties. 
5 II. By the mere Operation of Law. 
III. By both together, or Suit in Courts; wherein 11. 
| i, Of Courts; and therein of 
; 4 1. Their Nature and Incidents, 


2. Their ſeveral Diſtinctions; v. 
4 1. Of public or general Juriſdiction; as, 
* 1. The Courts of common Law and Equity, 

1 2. Eccleſiaſtical Courts. 111. 

15 Courts military. 
4. Courts maritime. 
T2. Of private or ſpecial Juriſdiction. 

2, Of the Cognizance of Wrongs, or Injuries, in the Courts Iv, 
F 1. Eccleſiaſtical. 

1 2. Military. 
4 3. Maritime. 


4. Of common Law ; wherein 


. f 1. Of the reſpective Remedies, for Injuries affecting | Vs 
IXs 3 1. The Rights of Perſons, | 
F 1. Abſolute, 
b 2. Relative, 
2. The Rights of Property, VIs 


1. Perſonal, 
q 1. In Poſſeſſion ; by 
1. Diſpoſſeſſion. 


I: ; 2, Damage, 
+ | C2. In Action; by Breach of Contracts. 
2. Real; by VII, 
* 1. Ouſter, or Diſpoſſeſſion of 
1. A private Subject; from 
; JI. Freeholds, 


i: +4 
5 2 2, Chattels real. III. 
5 2. The King, or his Grantecs. 
1 2, Treſpaſs, IX, 
7 3. Nuſance. 
F 4. Waſte, 
13 5. Subtraction. x. 
. 6. Diſturbance. 
B 2. Of the Purſuit of Remedies, x1, 


- 1. By Action at common Law; wherein of 


. 1. Original. 
” 2. Proceſs, 
5 3. Pleading. x11, 
4. Demurrer and Iſſue. 
5. Trial; by XIII. 
ö 1. Record. 
. 5 Inſpection. 
? : 4 3. Witneiles. 
| 4 . Certificate, 
| 5. Wager of Battel, 
| 6 Wager of Law. 
7. Jury. XIV, 
6, Judgment. xv. 
| 7; Appeal. | 
$. Execution, 


L 2. By Proceedings in the Courts of Equity, XVI, 


Book TV. 
pullie Wa o u Gs, or Crimes and Miſdemeſnots, 


In which are conſidered CHAPTER 1. | 
I. The general Nature of Crimes, and Puniſhment. 


II. The Perſons - wal of committing Crimes; and their ſeveral Degrees of Guilt, as 11, 
7. Principals. 
2. Acceſſories. 
| III. The ſeveral Crimes (with their Pniſhments) more peculiarly offending 111. 
1. The divine Law. 
2. The Law of Nations. 


The municipal Law : Being ſuch as eſpecially affect IV, 
"1. The King and Government; viz. 


1. High Treaſon, | 
2. Felonies injurious to the Prerogative. v. 
8 3. Praemunire. 
f | 4. Miſpriſions and Contempts. 


The Commonwealth; wiz, Offences againſt VI, 
| 1. Public _ 
| 2, Public 
' 3. Public Trade. VII, 
4. Public Health. 
5. Public Oeconomy. 


3. Individuals ; being Crimes againſt vIII. 
1. Their perſonal Security; by 
1. Homicide. 


| Other corporal Injuries, 1 
| | 2. Their perſonal Liberty. 


3- Their Habitations, X, 
4. Their Property. 


IV. The Means of Prevention; by Security for xt, 
5 1. The Peace, 


2. The good Behaviour. 


V. The Method of Puniſhment ; PIR of 
4 1. The ſeveral Courts of criminal Juriſdiction. 


2. The Proceedings there; X11, 
4 1. Summary, 1 w 1 


ls 


— — 


_ 
— — 


2. Regular; by 
Pts Arreſt, 
2. Commitment, and Bail, 
3. Proſecution ; by 
I. Preſentment. | 
E Indictment. 


* — — 


| 3 — | Pre 
| 4. Proceſs, K 111. 
| 5. Arraignment, and it's Incidents. 
| 4 6. Plea, and Iſſue. : 
| 4 Trial, and Conviction. xiv. - 
9. agment, and Attainder; cms; Lo xv. a P 
| 1. Forfeiture, | 
Par 
2. Corruption of Blood. 


10. Avoider of Judgment, by 
1. Falſifying, or Reverſing, the Attainder. 
2. Reprieve, or Pardon. 

. Execution. 


| 
| 
| 
| 
| 


AN 
„ 
OF THE 
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Book THE FIRST. 


CHAPTER I. 
Of the Nature of Laws in general. 


mu | 
AW is a Rule of Action, * by a Ae 
rior Power. 

1 _ 

NaTuRAL Law is the Rule of xuMan Action, 

preſcribed by the Creator, and diſcorerable. by the 

Light of Reaſon. | 

The D1viNE,. or REVEALED, Law (conſidered as 

a Rule of Action) is alſo the Law of Nature, im- 


parted by God himſelf. 
A 4. The 


| 
| 


2 An ANALYs1s of Book 1. 


| 4. 
The Law of NaTIons. is that which regulates 
the Conduct and mutual Intercourſe of independent 
States with. each . by Reaſon and hatural Juſ- 


tice. 


6. 
MuniciPpar, or civit, Law is the Rule of ci- 
vil Conduct, preſcribed by the ſupreme Power in a 


State, commanding what is RIOHT, and 0 


. what is WRONG. 


ns 
SociETY is formed for the Protection of Indivi- 
duals; and STaTzs, or Government, for the Pre- 


ſervation of Society. 
| 3 


In all States there is an abſolute supREME Pow- 


er, to which the Right of Legiſlation belongs; and 


which, by the ſingular Conſtitution of theſe King- 


doms, is veſted in the King, Lords, and Com- 
mons. 
. 8. 

The ParTs of a Law are, 1. The DbRcLARA- 
TORY ; which defines what is Right, and Wrong. 
2. The pixECTORY; which conſiſts in commanding 
the Obſervation of Right, or prohibiting the Com- 
miſſion of Wrong. 3. The REMEDIAL 3 or Me- 
thod of recovering private Rights, and redreſſing 
private Wrongs. 4. The vinpicaTory Sanction 
of Puniſhments for public Wrongs ; wherein conſiſts 
the moſt forcible Obligation of human Laws. 2 


9. To 


Ch. 2. the Laws of ENGLAND. 3 
To IiNTERPRET a Law, we muſt enquire after 
the Will of the Maker: Which may be collected 
either from the Words, the Context, the Subject- 
matter, the Effects and Conſequence, or the Spirit 
and Reaſon of the Law, 
10. 
From the latter Method of Interpretation ariſes 
Equity, or the Correction of that wherein the Law 


(by reaſon of its Univerſality) is deficient. 


Cuap. TE 


Of the GRouNDs and FounDaTION of the 
Laws of ENGLAND, 


Fa: 
HE Laws of EncLand are of two Kinds; 
the UNWRITTEN or COMMON Law, and the 
WRITTEN Or STATUTE Law. 
l 2 | 
The uvwRITTEN Law includes, 1. General 
Cuſtoms. 2. Particular Cuſtoms. 3. Particular 
| al 2 
GENERAL CusToms, or the common Law pro- 
perly ſo called, are founded upon immemorial uni- 
verſal Uſage, whereof judicial Deciſions are the Evi- 
dence; which Deciſions are preſerved in the public 
A 2 Records, 


4 An ANALYS1S of Book I, 


Records, explained in the Year-Books and Reports, 
and digeſted by Writers of approved Authority. 
_ . PARTICULAR Cusrous are thoſe which are on- 
ly in Uſe within ſome peculiar Diſtricts ; as Gavel: 
kind, the Cuſtoms of Lonpon, &. 
Gs 
- Theſe — 1. muſt be proved to exiſt ; — 2. muſt 
appear to be legal; that is, immemorial, continued, 
peaceable, reaſonable, certain, compulſory, benefi- 
cial, and conſiſtent; — 3. muſt, when allowed, re- 
ceive a ſtrict Conſtruction. 
6. 

PaRTICULAR Laws are ſuch as, by ſpecial Cuſ- 
tom, are adopted and uſed only in certain peculiar 
Courts, under the Superintendance and Controll of 
the common and ſtatute Law; namely, the Ro- 
MAN CIVIL and CANON Laws. 

7. 1 

The WwRIT TEN or STATUTE Laws are the Acts 
which are made by the King, Lords, and Com- 
mons, in Parliament; to ſupply the Defects, or a- 
mend what is amiſs, of the unwritten Law. 

N | 

In order to moderate the Rigor of both the un⸗ 
written and written Law, in Matters of private 
Right, it is the Office of EquiTy to interpoſe. 


CHAyp . 


IF 


bf 


\ P, 


Ch. 3. the Laws of ENGLAND, 5 


0 U A . 1 | 
of the CoonTrits ſubjet to the Laws of 
ENGLAND. 


191 
HE Laws of ExdLAxD are not received in 
their full Extent in any: other Territories, be- 
ſides the Kingdom of Ex LAND, and the Dominion 
of WALES; which have, in moſt reſpects, an entire 
Community of Laws, | 
2, 

ScoTLAND, notwithſtanding the Union, retains 
it's on municipal Laws; though ſubject to Regu- 
lation by the BRITISH Parliament. 

| 3. | 

BERWICK is ſubject to the Scors Law, but bound 
by all Acts of Parliament. 

4. | 

IRELAND is a diſtinct ſubordinate Kingdom, go- 
verned by the common Law of ExNOLAN D; but 
not bound by modern Acts of the BRITISH Parlia- 
ment, unleſs particularly named. 


| 1 
The Iſle of Man, the Nox MAN Iſles, (as 


GukRNSEVY, &c,) and our PLANTATIONS abroad, 


are governed by their own Laws ; but are bound by 
Acts of the Bux ITISH Parliament, if ſpecially named 


therein. 


6. The 


— —— 


6 An Anauvs1s of Boo I. 


| 6. | 
The Territory of EncLAanD is divided, Ec- 
CLESIASTICALLY, into Provinces, Dioceſes, Arch- 


ene rural Deanries, and Pariſhes. 


7+ 
The civil Diviſion is, firſt, into Counties, of 
which ſome are palatine; then, ſometimes, into 


Rapes, Lathes, or Trithings; next, into Hundreds, 


or Wapentakes ; and, laſtly, into Towns, Vills, or 
1 31121 | 


CnAr, IV. 


of the Onjncrs of the Laws of ENGLAND; 
and, firſt, of tbe ABSOLUTE RIGHTS of In- 


ner, 


45 
HE Objects of the Laws of * are, 
I. RioHTSs. 2. 'Wrones. 
2. | 
Ricars. are the Rights of Pangqus, or the 
Rights of Txincs, 3 


The Rights of 88 are ſuch as concern, and 
are annexed to, the Perſons of Men: And, when 
the Perſon ro whom they are due is regarded, they 


are called (ſimply) Rionrs; but, when we conſider 


the Perſon Rom whom they are due, they are then 
denominated Durixs. 
4. Prz- 


M ww Hy hand 


Ch. 4. the Laws F ENGLAND, 


4. | 
PxRsoxs are either NATURAL, that is, ſuch as 
they are formed by Nature; or ARTIFICIAL, that 
is, created by human ene as Bodies n or 


CoRPORATIONS. 


* 


5. 2 
The Rights of naTuR aL Perſons are, 1. ABso- 
LUTE, or ſuch as belong to Individuals. 2. RELA- 
TIVE, Or ſuch as regard Members of Socoty; 
6. 
The ABSOLUTE RicnTs of eee re- 
garded by the municipal Laws, (which pay no At- 
tention to DuriꝝEs of the abſolute Kind) compoſe 


what is called political or civil LIBERT TV. 


Political or civil LIBERTY is the natural Li- 


berty of Mankind, ſo far reſtrained by human Laws 


as is neceſſary for the Good of Society. 
8. | 

The abſolute Rights, or civil Liberties, of 
ENGLISHMEN, as frequently declared in Parlia- 
ment, are principally three; the Right of PpERSO- 
NAL SECURITY, of PERSONAL LIBERTY, and of 
PRIVATE PROPERTY. 

: 9. 

The Right of PERSONAL SEcuRITY conſiſts in 
the legal Enjoyment of Life, Limb, —— Health, 
and Reputation. 


10. The 
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ſtraint or Baniſhment. 


' An AnaLys1s of Book 1, 


8 10. 
The Right of PERSONAL LIBER TV conſiſts in 
the free Power of Loco- motion, without 1 Re- 


| II. 
The Right of PRIVATE PROPER T conſiſts in 
every Man's free Uſe and Diſpoſal of his own lawful 


bone) without Injury or gay Diminution. 


712. 
Beſides theſe three PRIMARY Rights, there are 


others which are sx cONDARV and ſubordinate, viz. 
(to preſerve the former from unlawful Attacks) 


1. The Conſtitution and Power of Parliaments: 
2. The Limitation of the King's Prerogative: — And, 
(to vindicate them when actually violated) 3. The 


regular Adminiſtration of public Juſtice: 4. The 
Right of Petitioning for Redreſs of Grievances: 


5. The Right of — and Uſing Arms for Self- 
Deer. 


CH AV. 


9 


Ch. 5. the Laws of ENGLAND. | 9 


Ef + 1» es & 


Of the Rights of Perſons in puBL1ic RELA- 
TIONS; and therein, firſt, of the PARLIA- 
MENT. T 

1. 
HE RELATIONS of Perſons are, 1. Prune. 
2. PRIVATE. The PUBL1C Relations are thoſe 
of Mac1sTRATEs and PEOPLE. MAGISTRATES are 

SUPREME, or SUBORDINATE. And of SUPREME 

Magiſtrates, in ENnGLanD, the PARLIAMENT is 

the ſupreme LEGISLATIVE, the KinG the ſupreme 

EXECUTIVE. | 

2. +ole-ryt 
ParLIiaMENTS, in ſome Shape, are of as high 
Antiquity as the Saxon Government in this Ifland; 


and have ſubſiſted, in their preſent Form, at leaſt five 


hundred Years, 
itt 3. 
The Parliament is aſſembled by the King's 
Writs, and it's Sitting muſt not be intermitted a- 
bove three Years, 
Re 4. 5 
It's conſtituent Parts are the King's Majeſty, the 
Lords ſpiritual and temporal, and the Commons 
repreſented by their Members: Each of which Parts 
has a negative, or neceſſary, Voice in making Laws. 
| LY | 
With regard to the GENERAL Law of Parlia- 
ment ; — It's Power is abſolute : Each Houle is the 


Judge 
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Judge of it's own Privileges : And all the Members 
of either Houſe are entitled to the Privilege of 
Speech, of Perſon, « of their Domeſtics, « and of their 
TN 125 Goods. OY 
"EP | 

The PECULIAR "FRO of the a are to 
hunt in the King's Foreſts; to be attended by the 
Sages of the Law; to make Proxies; to enter Pro- 
teſts; and to regulate the Election of the ſixteen 
* of 1 REIN 


The PECULIAR 3 of the Commons are 
to raiſe Taxes on the Subject; and to determine the 
Merits of their own Elections, with regard to the 
Qualifications of the Electors, and Elected, and the 
Proceedings at Elections themſelves. | 
Bills are uſually twice read in each Houſe, com- 
mitted, engroſſed, and then read a third Time; and 
when they have obtained the Concurrence of both 
| Houſes, and received the royal RO” they be- 
come AcTs of Parliament. 


The Houſes may adjourn themſelves ; but the 
King only can prorogue the Parliament. 
10. 
Parliaments are diffolved, 1. At the King's 
Will. 2. By the Demiſe of the Crown, that is, 
within fix Months after. 3. By Length of Time, 
or r having ſate for the ſpace of ſeven Years. | 


CHAP. 


- 


II 


*». 
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Wy Cnuae. VI. 
Of the King ; and, firſt, of his TiTLE. 


I. 
IE ſupreme xxx cuTIVE Power of this King- 
dom is lodged in a K Perſon; the Kino 
or QUEEN. 


2. 

This royal Perſon may be conſidered with regard 

to, 1. His Title. 2. His Dignity. 3. His Duties. 

4. His Councils. 5. His royal Family. 6. His 
Prerogative. ' 7. His 1 


With regard to his Trrüz ; The Crown of 
Ener ann by the poſitive Conſtitution of the King- 
dou, hath ever been . l and ſo continues. 


The Crown is deſcendibe in a Courſe yes to 


itſelf 


5. 
- This Courſe of Deſcent is ſubject to Limitation 


| by Parliament. 


6. 
Notwithſtanding ſuch Limitations, the Crown re- 
tains its deſcendible Quality, and becomes hereditary 
in the Prince to whom it is limited. 


7. King 


2 r PEST 
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45 
King EcBERT, King Ca Nu TE, and King 
WILLIAM I. have been ſucceſſively conſtituted the 
common Stocks, or Anceſtors, of this Deſcent. 
| 8. n 
At the Revolution the Convention of Eſtates, or 
repreſentative Body of the Nation, declared, that 
the Miſconduct of King Jamzs II. amounted to 
an Abdication of the Government, and that the 
Throne was thereby vAcAN r. | 


In conſequence of 838 and from a Re- 
gard to the antient Line, the Convention appointed 
the next proteſtant Heirs of the Blood royal of King 
CHARLESs I. to fill the vacant Throne, in the old 
Order of Succeſſion ; with a temporary Exception, 
or Preference, to the Perſon of King: WILLIAM III. 
10. 

on the impending Failure of the 1 Line 
of King CHARLESs I. (whereby the Throne might 
again have become vacant) the King and Parliament 


extended the Settlement of the Crown to the proteſ- 


tant Line of King Jamzs I. viz. to the Princeſs 
SopHIA of Hanover, and the Heirs of her Body, 
being Proteſtants: And She is now the common 


Stock, from whom the Heirs of the Crown muſt 
deſcend. | 
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Cn AP. VII. 


Of the King's DieniTy, DuTies, Councirs, 
and royal FAMILY, 


I. | 

HE KIxc's Dicnity conſiſts, 1. In his per- 

1 ſonal Sovereignty. 2. In his abſolute Perfec- 
tion. 3. In his Perpetuity. 4. In his legal Ubiqui- 
ty. 5. In that he is bound by no Statute, unleſs 
ſpecially named. 6. In that his Deed is a public 


Record. 


| 5246-5 | 
The Kinc's DuTI1ts are to govern his People 
according to Law, to execute Judgment in Mercy, 


and to maintain the eſtabliſhed Religion. Theſe are 


his Part of the original Contract between himſelf 
and the People; founded in the Nature of Society, 
and expreſſed in his Oath at the Coronation. 
| 2. 
The KinG's CounciLs are, 1. The Parliament. 


2. The Peers. 3. The Judges. 4. The privy 
Council. 


4. 
The Kinc's royal FamiLy are, 1. The QukExN, 


either regnant, conſort, or dowager. 2. The 


Prince and Princeſs of WaLts, and the Princeſs 


royal. 3. The other Princes of the Blood. 


CHAP. 
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Cu Ar. VIII. 
Of the KG“ PREROGATIVE. 
FR 
RERoGATIVE is that ſpecial Power and Pre-emi- 


| nence, which the Kine hath above other Per- 
Git 'and out of the ordinary Courſe of _ 


. e pip IL 


Such . are either DIRECT, or 1N- 
CIDENTAL. The 1NCIDENTAL, ariſing out of other 
Matters, are conſidered as they ariſe : We now treat 
only of the DIRECT. 


3. | 

In PxEROGATIVE conſiſts the executive Power 
of Government. 

4. 

In FoREten Concerns; the Kino, as the Repre- 
ſentative of the Nation, has the Right or PR ERO- 
GATIVE, 1. Of ſending and receiving Embaſſadors. 
2. Of making Treaties. 3. Of proclaiming War 
or Peace. 4. Of iſſuing Repriſals. 5. Of granting 
Safe-Conducts. 8 


5 | 
In pomesTIc Affairs; the Kine is conſidered as 
the General of the Kingdom, and may raiſe Fleets 
and Armies, build Forts, and confine his Subje&s 
within the Realm, or recall them from foreign 
Parts. 


6. The 


— 
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715 
The KINO is alſo the Fountain of Juſtice, and 
general Conſervator of the Peace; and therefore may 


erect Courts, proſecute Offenders, pardon Crimes, 


and iſſue Proclamations. 

7. | 
He is likewiſe the Fountain of Honour, . of C ot. 
ery and of Privilege. 

* 

He i is alſo the Arbiter of bouEST Ie Commerce; 
(not of FOREIGN, which is regulated by the Law of 
Merchants; ) and is therefore entitled to the Erec- 
tion of public Marts, the Regulation of Weights 
and Meaſures, and the Coinage or een of 
Money. | 


9. 

The Kins is, laſtly, the ſupreme Head of the 
Church ; and, as ſuch, regulates Synods, nominates 
Biſhops, and receives Appeals in all eccleſiaſtical 
Caules. 


CH Ap. 
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C H 4 Pp. IX. 


Of the KIN d' ORDIX ART REVENUE. 


. 1. 

1 Kinc's REVENUE is either ORDINARY 
or EXTRAORDINARY. And the ORDINARY 

is, I. ECCLESIASTICAL, 2. TEMPORAL. 

e 2. ; 

The Kixc's ECCLESIASTICAL Revenue conſiſts 

in, 1. The Cuſtody of the Temporalties of vacant 

Biſhopricks. 2. Corodies and Penſions. 3. Extra- 

parochial Tithes. 4. The firſt F ruits and Tenths 

of Benefices. 


3. 


The Kinc's ordinary TEMPORAL Revenue con- 


fiſts. in, 1. The demeſne Lands of the Crown. 
2. The hereditary Exciſe ; being Part of the Conſi- 
deration for the Purchaſe of his feodal Profits, and 
the Prerogatives of Purveyance and Pre-emption. 
3. An annual Sum iſſuing from the Duty on Wine 
Licences; being the Reſidue of the ſame Conſide- 
ration. 4. His Foreſts. 5. His Courts of Juſtice, 
6. Royal Fiſh. 7. Wrecks, and Things jetſam, 
flotſam, and ligan. 8. Royal Mines. 9. Treaſure 
trove. 10. Waifs. 11. Eſtrays. 12. Forfeitures 
for Offences, and Deodands. 13. Eſcheats of Lands. 
14. The Cuſtody of Ideots and Lunatics. 


En! 
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CAA P. X. 


Of the KiNG's EXTRAORDINARY REVENUE, 


38110 I. 
HE Kinc's EXTRAORDIN ARX REVENUE 
conſiſts in Aids, Subſidies, and Supplies, 
granted him by the Commons in Parliament. 
2, 

| Heretofore theſe were uſually raiſed by Grants of 
the (nominal) TENTH or FIFTEENTH Part of the 
Moveables in every Townſhip; or by Suss1D1es 
aſſeſſed upon Individuals, with reſpect to their Lands 
and Goods. | 


3- | 
A new Syſtem of Taxation took place ſoon after 
the Revolution : Our modern Taxes are therefore, 
1. ANNUAL. 2. PERPETUAL. 


4. | 
The annuar Taxes are, 1. The Land Tax, of 


the antient Subſidy raiſed upon a new Aſſeſſment. 


2. The Malt Tax, being an annual Exciſe on Malt, 


Mum, Cyder, and Perry. 


8. 

The pERPTVAL Taxes are, 1. The Cuſtoms, 
or Tonnage and Poundage of all Merchandize ex- 
ported and imported. 2. The Exciſe Duty, or in- 
land Impoſition, on a great Variety of Commodi- 
ties. 3. The Salt Duty, or Exciſe on Salt. 4. The 
Poſt Office, or Duty for the Carriage of Letters. 

B 5. The 
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5. The Stamp Duty on Paper, Parchment, &c. 
6. The Duty on Houſes and Windows. 7. The 
Duty on Licences for hackney Coaches and Chairs. 
8. The Duty on Offices and . 
| 6. 

Part of this Revenue is * to pay the Inte- 
reſt of the national Debt, till the 4 7 iS dif- 


Remer by Parliament. 


Ye | 
The n of theſe ſeveral Taxes were origi- 
nally ſeparate and spECI Ie Funps, to anſwer $PE- 


orie Loans upon their reſpective Credits; but are 


now conſolidated by Parliament into three principal 


Funds, the acGREGATE, GENERAL, and SOUTH- 
SEA Funds, to anſwer ALL the Debts of the Nation; 


the public Faith being alſo ſuperadded, to ſupply De- 


ficiencies, and ſtrengthen the Security of the Whole. 


8. 


The Surpluſſes of theſe Funds, after paying the 


Intereſt of the national Debt, are carried together, 
and denominated the sIN KING Fund: Which, un- 


leſs otherwiſe appropriated by Parliament, is an- 
nually to be applied towards paying off ſome Fart of 


the Principal. 


9. 


But, previous to this, the sIxx INV Fund is 


eharged to make up the Deficiencies, if any, in the 
"crviL LisT; which is the immediate proper Reve- 


nue of the Crown, ſettled by Parliament on the King 


at his Acceſſion, for defraying the Charges of civil 
Government. 


CH Ax. 
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C HAP. XI. 
Of 8UBORDINATE Magiſtrates. 


I, 
UBorpinaTE Magiſtrates, of the moſt general 
Uſe and Authority, are, 1. SRI TS. 2. Co- 
RONERS, 3. JUSTICES of the PrAcz. 4. Con- 
STABLES. g. SURVEYORS of the HIORwA Vs. 
6. OvEeRSEERs of the Poor, 
2. 

The SHERIFF is the Keeper of each County, an- 
nually nominated in due Form by the King; and 
is (within his County) a Judge, a Conſervator of the 
Peace, a miniſterial Officer, and the King's Bailiff 

3 

Cokox ERS are permanent Officers of the Crown 
in each County, elected by the Freeholders ; whoſe 
Office it is to make Enquiry concerning the Death 
of the King's Subjects, and certain Revenues of the 
Crown; and alſo, in particular Caſes, to ſupply the 
Office of Sheriff, 


3 | 
JusTiczs of the Pzacsz are Magiſtrates in each 
County, ſtatutably qualified, and commiſſioned by 
the King's Majeſty; with Authority to conſerve the 
Peace; to hear and determine Felonies, and other 
Miſdemeſnors; and to do many other Acts, com- 
mitted to their Charge by particular Statutes. 


B 2 5. Con- 
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| | g* | 
CoNnSTABLES are Officers of Hundreds and 


Townſhips, appointed at the Leet, and empowered 


to preſerye the Peace, to keep Watch and Ward, 
and to apprehend Offenders. 
1 

SuxvRVORS of the Hicnuways are Officers 
appointed annually in every Pariſh; to remove An- 
noyances in, and to direct the Reparation of, the 
public Roads. 

7. 

OvxRSsERRS of the Poor are Officers appointed 


annually in every Pariſh; to relieve ſuch impotent, 


and employ ſuch ſturdy Poor, as are SETTLED in 
each Pariſh, — by Birth ; — by Parentage; — by 
Marriage; — or by forty Days Reſidence, accom- 
panied with, 1. Notice. 2. Renting a Tenement 


of ten Pounds annual Value. 3. Paying their aſſeſſ- 


ed Taxations. 4. Hiring and Service for a Year. 
5. Apprenticeſhip. 6. Having a ſufficient Eſtate 


in the Pariſh, 
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CH AP. XII. 


O the PzoPLE, whether ALIENS, or NATIVES; 


and, among the latter, firſt of the CLERGv. 


. 
HE Prop are either Al IE NS, that is, born 
out of the Dominions, or Allegiance, of the 


Crown of GREAT BRITAIN; or NaTives, that is, 


born within it. 
| 2. 

Allegiance is the Duty of all Subjects; being the 
reciprocal Tie of the People to the Prince, in return 
for the Protection he affords them; and, in Na- 
TIVES, this Duty of Allegiance is natural and per- 
petual; in ALIENS, is local and temporary only. 

| 3. EO 

The Rights of NaTives are alſo natural and 
perpetual; thoſe of ALIENS local and temporary 
only; unleſs they be made Denizens by the King, 
or naturalized by Parliament. 

" | 

Narivks are alſo either CLEROVY, that is, all 
Perſons in holy Orders, or in eccleſiaſtical Offices; 
or LaiTy, which comprehends the reſt of the Na- 
tion, 


5 | 
The cLtricar Part of the Nation, thus defined, 


are, 1. Archbiſhops and Biſhops. 2. Deans and 
Chapters. 3. Archdeacons. 4. Rural Deans. 
5. Parſons, 


— wht» A bor roam ws roothety 
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5. Parſons, and Vicars; to whom there are gene- 
rally requiſite, holy Orders, Preſentation, Inſtitu- 
tion, and Induction. 6. Curates. To which may 
Be added, 7. Churchwardens. 8. Pariſh Clerks 
and Sextons. | 


Cn Ae, XIII. 
Of the Larry. 


1. 
HE Lairty are diviſible into three States; 
CIVIL, MILITARY, and MARITIME, 
2. 

The crv1r State (which includes all the Nation, 
except the Clergy, the Army, and the Navy ; and 
many Individuals among them alſo;) may be divi- 
ded into the NoBILITVY, and the ComMonNALTY. 

3+ | 

The Noz1t1Ty are Dukes, Marqueſſes, Earls, 
Viſcounts, and Barons. Theſe had antiently Duties 
annexed to their reſpective Honours : They are crea- 
ted either by Writ, that is, by Summons to Parlia- 
ment; or by the King's Letters patent, that is, by 


royal Grant: And they enjoy many Privileges, 


excluſive of their ſenatorial Capacity. 


| 4. | 
The CommonarTy conſiſt of Knights of the 
Garter, Knights Bannerets, Baronets, Knights of 
855 ; the 


M,, @ - uu 
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the Bath, Knights Bachelors, Eſquires, Gentlemen, 
Yeomen, Tradeſmen, Artificers, and Labourers. 
&. 

The MILITARY State, by the ſtanding conſtitu- 
tional Law, conſiſts of the Militia of each County, 
raiſed from among the People by Lot, officered by 
the principal Landholders, and commanded by the 
Lord Lieutenant. 

6. 

The more diſciplined occaſional Troops of the 
Kingdom are kept on foot only from Year to Year, 
by Parliament; and, during that Period, are govern- 


ed by martial Law, or arbitrary Articles of War, 


formed at the Pleaſure of the Crown, 
7. 

The MARITIME State conſiſts of the Officers and 
Mariners of the BRITISH Navy; who are governed 
by expreſs and permanent Laws, or the Articles 
of the Navy, eſtabliſned by Act of Parliament. 
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Cnaere. XIV. 


Of the rRIVATR RELATIONS of MASTER and 
SERVANT, and of HUSBAND and Wire. 


| I. 
HE. yx1varTE, oeconomical, RELATIONS of 
Perſons are thoſe of, 1. MASTER and SkR- 
VANT. 2. HusBanD and Wirz. 3. PARENT and 


Clip. 4+ GvaARDIan and Warp. 


1 2. 3 
The firſt Relation may ſubſiſt between a Mas- 
TER and four Species of SERVANTS; ; (for Slavery 


1s unknown to our Laws:) viz. 1. Menial Ser- 
vants; who are HIRED. 2. Apprentices; who are 


BOUND by Indentures. 3. Labourers; who are ca- 
ſually EMPLOYED. 4. Stewards, Bailiffs, and Fac- 
tors; who are rather in a MINISTERIAL State. 


3+ 
From this Relation reſult divers Powers to the 


; Maſter, and Emoluments to the Servant. 


4. | 
The Maſter hath a Property in the Service of his 
Servant; and muſt be anſwerable for ſuch Acts as 
the Servant does by his expreſs, or implied, Com- 
mand. | 
| 5. 
The ſecond private Relation is that of Max- 
RIAGE ; which includes the reciprocal Rights and 
Duties of HuszanD and Wirs. 


6. MAR- 
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6. [| 
MaRrRIace is duly contracted between Perſons, 

1. Conſenting: 2. Free from canonical Impedi- 
ments, which make it vorpaBIE: 3. Free alſo l 
from the civil Impediments, — of prior Marriage ; 
— of Want of Age; — of Non-Conſent of Parents, 
&c, where requiſite ; — and of Want of Reaſon ; 
either of which make it totally voip. And it muſt 
be celebrated by a Prieſt, in due Form and Place. 


| 7. g 
Marriage is diſſolved, 1. By Death. 2. By Di- 
vorce in the ſpiritual Court; not a Menſa & Toro 
4 only, but 2 Vinculo Matrimonii, for canonical Cauſe | | 
y exiſting previous to the Contract. 3. By Act of | 
- Parliament; as, for Adultery, | | 
e 8 ; 8. | 
þ By Marriage the Huſband and Wife become one | 
- Perſon in Law; which Unity is the principal Foun- | 


dation of their reſpective Rights, Duties, and Diſa- 1 
bilities. 1 
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CAA. XV. 


Of the PRIVATE RELATIONS of PARENT and 
CniLD, and of GUARDIAN and WaRD. 


I. 
HE third, and moſt univerſal, private Rela- 

tion is that of PAR ENT and CniLlD. 

| " | 
CHILDREN are, 1. LEGITIMATE; being thoſe 
who are born in lawful Wedlock, or within a com- 
petent time after. 2. BASTARDS, being thoſe who 
are not ſo. 


3. 


The Duties of Parents to LEOCITIMATE Children 


are, 1. Maintenance. 2. Protection. 3. Educa- 
4. 

The Power of Parents ande principally in 
Correction, and Conſent to Marriage. Both may 
after Death be delegated by Will to a Guardian; 
and the former alſo, living the Parent, to a Tutor 
or Maſter. 

8. 

The Duties of LEOGITI MATE Children to Parents 

are Obedience, Protection, and Maintenance. 
6. 

The Duty of Parents to BAs T ARD s is only that 

of Maintenance. 


7. The 
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* 
The Rights of a Bas r ARD are ſuch only as he 
can acquire; for he is incapable of inheriting any 


thing. 


8. 

The fourth private Relation is that of GuARDIAx 
and WaRD, which is plainly derived from the laſt 3 
theſe being, during the Continuance of their Rela- 
tion, reciprocally 8 to the ſame Rights and 
Duties. 

9. 

GUARDIANS are of divers Sorts. 1. Guardians 

by Nature, or the Parents. 2. Guardians for Nur- 


ture, aſſigned by the eccleſiaſtical Courts. 3. Guard- 


ians in Socage, aſſigned by the common Law. 
4. Guardians by Statute, aſſigned by the Father's 
Will. All ſubject to the Superintendance of the 


Court of Chancery. 


10. 
Full Ac in Male or Female for all Purpoſes is 


the Age of twenty one Years; (different Ages be- 


ing allowed for different Purpoſes ;) till which Age 
the Perſon is an INranT. 
11. 

An Ix Ar, in reſpect of his tender Years, hath 
various Privileges, and various Diſabilities in Law: 
Chiefly with regard to Suits, Crimes, Eſtates, and 
Contracts. 


CHAP, 
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Cnar. XVI. 
Of Badies politic, or CORPORATIONS. 


I. 
Bob daher or CoxroRATIOxs, which are 
ARTIFICIAL Perſons, are eſtabliſhed for pre- 
ſerving in perpetual Succeſſion certain Rights, which, 
being conferred on NaTURAL Perſons ys would 
fail in Proceſs of Time. 
2 


| 8 are, 1. AGGREGATE, conſiſting of 
many —— 2. SOLE, conſiſting of one Perſon 


only. 
| 3. a | 
Corporations are alſo either sp1R1TUAL, erected 
to perpetuate the Rights of the Church; or Lav. 
And the Lay are, 1. CIvIL; erected for many 
temporal Purpoſes. 2. ELEEMOSVYVNARVY; erected to 
perpetuate the Charity of the Founder. 


4. 

Corporations can only be erected, and named, by 
virtue of the King's royal Charter. 

5. 

The Powers incident to all Corporations are, 

1. To maintain perpetual Succeſſion. 2. To act in 

their corporate Capacity like an Individual. 3. To 

hold Lands, ſubject to the Statutes of Mortmain. 

4 To have a common Seal. 5. To make By-Laws. 

Which 


01 


4 
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Which laſt Power, in ſpiritual, or eleemoſynary 
Corporations, may be executed by the King or the 
Founder. 
6. 
The Duty of Corporations is to anſwer the Ends 
of their Inſtitution, 


7 

To enforce this Duty, all Corporations may be 
vISITED : Spiritual Corporations by the Ordinary: 
Lay Corporations by the Founder, or his Repreſen- 
tatives ; viz. the civil by the King (who is the 
Fundator incipiens of all) repreſented in his Court of 
King's Bench; the eleemoſynary by the Endower 
(who is the Fundator perficiens of ſuch) or by his 
Heirs or Aſſigns. 

8. 

Corporations may be diſſolved, 1. By Act of 
Parliament. 2. By the natural Death of all their 
Members. 3. By Surrender of their Franchiſes. 
4. By Forfeiture of their Charter. 


Book THE SECOND. 


Of the Ricurs of TNS. 


CHAPTER I. 
of DoMinion* over Tyincs REAL; and, fr, 


of CORPOREAL Hereditaments 


ELK 
LL Dominion over external Objects has it's 


Original from the Gift of the Creator to Man 
in # general. - 


2. 

The SUBSTANCE of Things was, at firſt, com- 
mon to all Mankind; yet a temporary Property, in 
the Usz of them, might even then be acquired, and 
continued, by OccupAx cv. 

| 3. 

In Proceſs of Time a permanent Property was 
eſtabliſhed in the SuBsTANCE, as well as the Usx, 
of Things; which was alſo GOP 18 by 
OccupAx c only. 

4. 
Leſt this Property ſhould determine by the Own- 
er's Dereliction, or Death, whereby the Thing 
would again become common, Societies have eſta- 
bliſhed 
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col 


II. 


. 
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bliſhed Converances, WiLLs, and Heizsmies, 
in order to continue the Property of the firſt Occu- 
pant: And, where by Accident ſuch Property be- 
comes diſcontinued or unknown, the Thing uſually 
reſults to the SoveREIGN of the State, by virtue of 
the 1 Law. 

5. 

But of ſome Things, which are incapable of per- 
manent ſubſtantial Dominion, there ſtill ſubſiſts on- 
ly the ſame tranſient uſufructuary Property, which 
originally ſubſiſted in all Things. 

| 6. 

In this PRoPERTY, or excluſive Dominion, con- 
fiſt the RIH Ts of THIN GSͤH; which are, 1. Things 
REAL. 2. Things PERSONAL. 

In Things REAL 10 50 conſidered, 1. Their 
ſeveral Kinds. 2. The Texures, by which they 
may be holden. 3. The EsTaTEs, which may be 
acquired therein. 4. Their TITLE, or the Means 


of acquiring and loſing them. 


8. 
All the ſeveral Kinps of Things real are redu- 


cible to one of theſe three, 'viz. LAN DS, Tene- 
MENTS, Or HEREDITAMENTS whereof the ſecond 
| includes the firſt, and the third includes the firſt 
and ſecond, 


| | | 9. 

HEREDITAMENTS therefore, or whatever may 
come to be inherited, (being the moſt comprehenſive 

| | Deno- 
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Denomitiation of Things real,) are either corPo- 
REAL or INCORPOREAL. . 
10. 

ConronEAl. Hereditaments conſiſt wholly of 
Lands, in their largeſt legal Senſe ; wherein they 
include not only the Face of the Earth, but every 
other Object of Senſe adjoining thereto, and ſubſiſt- 
ing either above or beneath it. | 


Ar. II. 
Of INcORPOREAL Hereditaments, 


I. 
Jhconronza Hereditaments ate Rights ifluing 
out of Things corporeal, or concerning, or an- 
nexed to, or exerciſible within, the ſame. 
| 2. 

Incorporeal Hereditaments are, 1. Apvowsoxs. 
2. TirRESs. 3. Commons. 4. Ways. 5. Or- 
FICES. 6, DiowiriEs. 7. FRANCHISES. 8. Co- 
RODIES or PENSIONS. 9. ANNUITIES. 10. RENTS. 

| | 3. | 2 

An Apvowso is a Right of Preſentation to an 
eccleſiaſtical Benefice; either appendant, or in groſs. 
This may be, 1. Preſentative. 2. Collative. 3. Do- 


native. 


4 
Tirgxs are the tenth Part of the Increaſe yearly 
ariſing from the Profits and Stock of Lands, and 
| the 


of 


| ef 
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the perſonal Induſtry of Mankind. Theſe, by the 
antient and poſitive Law of the Land, are due of 
common Right to the Parſon or Vicar; unleſs ſpe- 
cially diſcharged, 1. By real Compoſition. 2. By 


Preſcription, either de Modo decimandi, or de non de- 


cimando. 189 
09 b in ©: Sk 5 

Cou Mo is a Profit which a Man hath in the 
Lands of another; being, 1. Common of Paſ- 
ture; which is either appendant, appurtenant, be- 
cauſe of Vicinage, or in groſs. 2. Common of 


Piſcary. 3. Common of Turbary. P Common 


of N or Botes. 

N | aT 144174 80 
Wars are a Right of paſſing over another Man' 8 
Orriexs are the Right to exerciſe a public, or 

private, Employment. 


8. 
For Droxiriks, which are Titles of Honour, ſee 
gy Ch. 13. 
10 Þ! 4er: 


DB 
© FRAxGnrsts are a royal Privilege, or Branch of 
chi King's Prerogative, ſubſiſting in the Hands of 
a OT 
5 r 10 
-Oonopalde: are Allotments for one's Suſtenance ; 
which may be converted into Pex$10ns. (See 


Book I. Ch. 9) 


0 E 11. An 
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11. 

An Antvtry'is 4 yearly Sum of Money, hag: 
ed upon the Perſon, * not _ the Lands, of 
the Grantor. 

> be 225. 5 

RenTs are a certain Profit iſſuing yearly out of 
Lands and Tenements 5 and are reducible to, 
1. Rent-ſervice; 2: Rent-charge. 3. Rent-ſeck. 


xls; III. 
oe te ANTIENT Trvunxs of Things real, 


Ny 

HE Doctrine of Texues is derived i the 

i FEODAL Law; which was planted. in Europe 

by it's northern Conquerors, at the Diſſolution of 
the Roman mou. 9 
W 2 

Pure and PROPER FeuDs were Pupch of Lands 

allotted by a Chief to his Followers; to be held on 

the .Condition of perſonally . due * 

Service to their Lord. 


3. ell 
Theſe were granted by Inveſtiture ; were held un- 
der the Bond of Fealty; were inheritable only by 
Deſcendants ; and could not be transferred without 
the mutual Conſent of the Lord and Vaſal. 


4. I- 


F 


5 
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4. 
ImproPER FEups were derived from the other; 


but differed from them in their Original, their Ser- 


vices and Renders, their — and other Circum- 
ſtances. 


The Lands of ENGLAND were converted into 


Fx ups, of the improper Kind, ſoon after the 
Nox M Ax Conqueſt : Which gave Riſe to the grand 
Maxim of Tenure; viz. That all Lands in the 
Kingdom are. HOLDEN, nee or m 
of the King. 

b 6. 


The Diſtinction of Tenures co! in the Na- 


ture of their Services: As, 1. CHIVALRT, or 


KxICHT-SERvICE;ñ Where the Service was free, 


but uncertain. 2. FREE SocAGE; where the Ser- 
vice was free, and certain. 3. Pure ViLLENAGE 


where the Service was baſe, and uncertain. 4. Pz1- 


VILEGED VILLENAGE, or VILLEIN SOCAGE 3 Where 
the Service was baſe, but certain. 
1 | 

The moſt univerſal antient Tenure was that in 
CnivaLRy, or by KNIGHT-SERVICE; in which the 
Tenant of every Knight's Fee was bound, if called 
upon, to attend his Lord to the Wars, This was 
granted by Livery, and perfected by Homage and 


Fealty ; which uſually drew after them Suit of Court. 


8, 
The other F ruits and Conſequences of the Tenure 


by Knight-Service were, 1. Aid. 2. Relief. 3. Pri- 


"WY mer 


— = - - — — — _ 
. ß ET es nes eee, oe 


. 
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mer Seiſin. 4. Wardſhip. 5. Marriage. 6. Eſ- 


cheat. 7. Fines upon Alienation. 

inn d odge: 1 
GRAND SERJEANTY differed from Chivalry prin- 

cipally in it's Render, or Service; and not in it's 

Fruits and Conſequences. | 

07251 SHIITE 10. 2 Lt 1 
The perſonal Service in Chivalry was at length 


gradually changed into pecuniary — * 


were —— . or EScuace. 
| 11. 


7 theſe — * Tenures (except the Sani of 


grand Serjeanty) were, at the Reſtoration of King 


CHARLES, totally aboliſhed, and reduced to free 
—_ 1 4 of — | 


A eng guys 


118 


" if the. MODERN 'Tuxunes of Ti bings real. 


— 


1. 
PRE: SOCAGE, is a Tenure by any wa certain, 
and ee Service. | 
8 
This Tendon he Relic of Saxon 3 in- 
e PETIT SERJEANTY, a in een. 
and GavEI KIND. 


3. 
Free Socage Lands partake ſtrongly of the feo- 


dal Nature, as well as thoſe in Chivalry : Being 


holden ; 


* 


1 
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holden ; ſubject to ſome. Service, — at the leaſt, to 


| Fealty and Suit of Court; ſubject» to Relief, to 


Wardſhip, and to Eſcheat; but not to Marriage 
ſubject alſo formerly to Aids, pe n and 
Fines for Alienation. 
4. | 
Pure ViLLENAGE was a precarious and laviſh 


Tenure, at the abſolute Will of the Lord, upon 


uncertain Services of the baſeſt Nature. 
| n 

From hence, by tacit Conſent or Encroachment, 
have ariſen the modern Copy Hor ps, or Tenure by 
Copy of Court Roll; in which Lands may be ſtill 
held at the (nominal) Will of the Lord, (but regu- 
lated) according to the Cuſtom of the Manor. 

6. | 

Theſe are ſubject, like Socage Lands, to Servi- 
ces, Relief, and Eſcheat; and alſo to Heriots, 


Wardſhip, and Fines upon Deſcent and Alienation. 


7. 
PRIVILECGCED VILLENAGE,: or VILLEIN Soc Ar, 
is an exalted Species of copyhold Tenure, upon 


baſe, but certain, Services; ſubſiſting only in the 


antient Demeſnes of the Crown; whence the Tenure 


is denominated the Tenure in ANTIENT DEMESNE, 
2 8. 

. Theſe Copyholds, of antient Demeſne, have divers 
Immunities annexed to their Tenure; but are ſtill 
held by Copy of Court Roll, according to the Cuſ- 
tom of the Manor, though not at the Will of the 
Lord. 


9. FRANK- 
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FRANKALMOIGN is a Tenure by ſpiritual Ser- 
| vices at large; whereby many eccleſiaſtieal and elee- 
| moſynary Corporations now hold their Lands and 
| | Tenements: Being of a Nature diſtinct from Te- 
| | nure by divine Service in certain. 


3 in ot, 3 and Heredita- 
| ments, are ſuch Intereſt as the Tenant hath 
| therein; to aſcertain which, may be conſidered, R 
| 1. The QUanTITY of InTzREST. 2. The Tims * 


CAA. V. 

| Of EsTATzs, with reſpeft to their QUanTITY | 
l of INTEREST ; and, firſt, of FREEHOLDsS of 

| INHERITANCE. 

| RM 


[ of EnjJoyMENT. 3. The NumMBzR and ConNEx- 0! 
| 110Nns of the TzxnanTs, 
| Eſtates, with reſpect to their QUanTITY of Ix- 2 
| TEREST; or Duration, are either FREEHOLD, or g 
LESS than: FREEHOLD, ' . 
1 | Rp lie 
A FREEHOLD Eſtate, in Lands, is ſuch as is N 
| ; Cc 
created by Livery of Seiſin at common Law; or, | 
in Tenements of an incorporeal — by what i is 5 


: equivalent thereto. 


4. Free- 


8 


is 


Ch. 5. the Laws of ENGLAND. 39 


| 4. 

Freehold Eſtates are either Eſtates of IxHERIT- 
ANCE, or vor of INHERITANCE, viz. for Lift 
only: And InutrITANCEs are, 1. ABSOLUTE, or 
FE SIMPLE. 2. LIMITED FEES. | 

| 5. 

Tenant in FRE $s1MPLE is he that hath Lands, 
Tenements, or Hereditaments, to hold to him and 
his Heirs for ever. 

6 6. 

LimiTED FEEs are, 1, QUALIFIED, or BASE, 

Fees. 2. Fees CONDITIONAL at the common Law. 


Quatre, or BASE, Fees are thoſe which, ha- 
ving a Qualification ſubjoined thereto, are liable to 


be defeated when that Qualification is at an end. 


| 2 
Cox DIT ION AL Fees, at the common Law, were 


ſuch as were granted to the Donee, and the Heirs 


of his Body, in excluſion of collateral Heirs. 


9. 
Theſe were held to be Fees, granted on Condition 


that the Donee had Iſſue of his Body; which Con- 


dition being once performed by the Birth of Iſſue, 
the Donee might immediately aliene the Land: But, 


the Statute de Donis being made to prevent ſuch A- 


lienation, thereupon from the Diviſion of the Fee (by 
Conſtruction of this Statute) into a particular Eſ- 
tate and a Reverſion, the conditional Fees began to 
be called Fees-TA1L. 


1 O. All 
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10. 
All Tenements real, or favouring of ar 2 
are ſubyett | to — | 
II. L DAN, - Yo 
Eſtates tail may ibs, 1. general, or ſpecial ; 
2. male, or female; 3. given in frank Mar- 
070 an 12. 4 
ln to „ Eftates tail are, 1. Waſte. 2. Dow- 
er. 3. Curteſy. 4. Bar; — by Fine, Ty; or 


1 9 with Aſſets. 


| 13. 
Es tail are now, by many Statutes wy Re- 


ſolutions of the Courts, almoſt brought back to the 
State of conditional Fees at the common Law. ? | 


i 
Of FREEHOLDs, NOT of INHERITANCE. 


I. 

RetnoLDs, vor of INHERITANCE, or for LIrE 

only, are, 1. ConvenTIONaL, or created by 

the Act of the Parties. 2. LIOAI, or created by 
Operation of Law. 

ConvenTIONAL Eſtates for LirE are created by 

an expreſs Grant for Term of one's own Life, or 


pur auter Vie; or by a general Grant, without ex- 


preſſing any Term at all. 
figs 
Incident to this, and all other Eſtates for Lifes 


are Eſtovers, and Emblements: And to Eſtates 
pur auter Vie general Occupancy was alſo ineident; 


as ſpecial Occupancy _ 1s, if qty que Vie n 
the Tenant. 
5 4. 5 1 

LrOAL. Eſtates for Lizs are, 1. Tenancy in 
Tarr, after PossiBiLiTy of Iſſue ExTINCT. 
2. Tenancy by the CURTESY of ENGLAND. 
3. Tenancy in Dowzs, 

5. | 

Tenancy in Tait, after Poss1B1LIiTY of Iſſue 
EXTINCT, is Where an Eſtate is given in ſpecial 
Tail; and, before Iſſue had, a Perſon dies from 


whoſe * the Iſſue was to ſpring; whereupon the 


Tenant 
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* 
[ 
'F 
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Tenant (if furviving) becomes Tenant in Taiz, 
after Poss1B1LITY of Ifſue exTINCT. 
6. N 
This Eſtate partakes both of the Incidents to an 
Eſtate tail, and of thoſe to an Eſtate for Life. 


7. 
- Tenancy by the Cux r ESsY of Ex LAND is where 


a Man marries a Woman, ſeiſed of an Eſtate of In- 


heritance; and by her has Iſſue, born alive, which 


was capable of inheriting her Eſtate; in which caſe 
he ſhall, upon her Death, hold the Tenements for 


* own * as Tenant by the CURTESY. 


8. 

3 in Dower is where a W e marries a 
Man, ſeiſed of an Eſtate of Inheritance, of which 
her Iſſue might by any Poſſibility have been Heir; 
and the Huſband dies; the Woman is hereupon en- 
titled to Dower, or one third Part of the Lands 
* Tenements, to hold for her natural Life. 


9- 
Dower is either by common Law; by ſpecial 
— ad Oftium Ecclefiae ; or, ex Aſenſ Patris. 
b 40. 
Dine may be forfeited, or barred panics 
by an Eſtate in JoinTuRE. 


IL, 


ly 
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n 
07 Eſtates, LESS than FREEHOLD. 


I. 

States LESS than FREEHOLD are, 1. Eſtates for 
YEaRs. 2. Eſtates at WILLI. 3. Eſtates at 
SUFFERANCE. 4 Eſtates on ConpiTiow. 

| | 8 | 

An Eſtate fs YEARS is hebe a Man, ſeiſed of 
Lands and Tenements, letteth them to another for a 
certain Period of Time, which transfers the Intereſt 
of the Term; and the Leſſee enters thereon, which 
gives him Poſſeſſion of the Term, but not * Sei- 
ſin of the Land. 


| 3 | 
Incident to this Eſtate are Eſtovers ; and alſo Em- 
blements, if it determines before the full End of the 
Term. 


4. | 
An Eſtate at WILL is where Lands are let-by one 


Man to another, to hold at the Will of both Parties; 
and the Leſſee enters thereon, | 


5. 
CopynoLps are Eſtates held at the Will of the 
Lord, ( regulated ) — to the Cuſtom of the 
Manor. 
6. 
An Eſtate at SUFFERANCE is where one comes 
into 
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into Poſſeſſion of Land by lawful Title, but keeps 
it afterwards without any Title at all. 
1 | 

Eſtates on Cow PI TIox, (which may, or may nor, 
be FREEHOLD) are, 1. On Condition 1MPL1ED, 
2. On Condition EXPRESSED. 3. Eſtates in Gace, 
4. Eſtates by STaTuTE, merchant or * 5. Eſ- 
tates by ELEGIT.' | 
| . | 

Eſtates on Condition 1MPLIED are where a Grant 
of an Eſtate has, from it's Eſſence and Conſtitution, 
a Condition inſeparably annexed to it; = none 
yy expreſſed in Words. 

9 6 ; 
Eſtates on e EXPRESSED are where an 
expreſs Qualification or Proviſion is annexed to the 
Grant of an Eſtate : On the Breach or Nonperfor- 
mance of which Conditions, either expreſſed or im- 
Pang the Eſtate ſo N may be defeated. 
20. 

Eſtates 5 in GAGE, in Vadio, or in Pledge, are Eſ- 
tates granted as a Security. for Money lent ; being, 
I. In vivo Vadio, or LIVING GAGE; where the 
Profits 'of Land are granted till a Debt be paid, 
upon which Payment the Grantor's Eſtate will re- 
vive. 2. In mortuo Vadio, in DEAD, Or MORT GAGE; 
where an Eſtate is granted, on Condition to be void 
at a Day certain, if the Grantor then repays the 
Money borrowed ; on Failure of which, the Eſtate 
becomes abſolutely dead to the Grantor. 

| k 


10. Eſtates 


II. 


Ot, 
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II. 
Eſtates by STATUTE merchant, or STATUTE 
ſtaple, are alſo Eſtates conveyed to Creditors, ' in 
purſuance of certain Statutes, till their Profits have 
8 the Debt. | X | 
” S{P2! | 17 
Eſtates w Exkolr are where, in conſequence of 
a judicial Writ ſo called, Lands are delivered by 
the Sheriff to a Plaintiff, till their Profits ſhall ſatify 
a Debt EE to be due * Law. 


CHaAP. vu. 
Fl lates, with reſpeft to their TIME a8 
Ex JOYMENT. ur 


States, with reſpect to their TIME of Enjoy- 
' MENT, are either in immediate Poss Ess ox, 
or in ExpECTANcY: Which Eſtates in ExpecT- 
ANCY are created at the ſame Time, and are Parcel 
of the ſame Eſtates, as thoſe upon which they are 
expectant. Theſe are, 1. REMAInNDERS. 2. RE- 
VERSIONS. 
2. | 
A REMAINDER is an Eſtate limited to take Ef- 
fect, and be enjoyed, after another PARTICULAR 
Eſtate in Poſſeſſion is determined. 


E There- 
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4. 
Therefore, 1. There muſt be a precedent parti. 
cular Eſtate, in order to ſupport a Remainder, 
2. The Remainder muſt paſs out of the Grantor, 
at the Creation of the particular Eſtate. 3. The 
| Remainder muſt veſt in the Grantee, during the 
Continuance, or at the Determination, of the parti- 
cular Eſtate. 


"les are, 1. Veſted; where the Eſtate: is 
fixed to remain to a CERTAIN Perſon, after the par- 
ticular Eſtate is ſpent. 2. Contingent; where the 
Eſtate is limited to take Effect, either to an unctr- 
TAIN Perſon, or upon an UNCERTAIN Event, 

6. 

An zxxzcutory DEvISE is ſuch a Diſpoſition of 
Lands, by Will, that no Eſtate ſhall veſt thereby at 
the Death of the Deviſor, but only upon ſome fu- 
ture Contingency ; without any precedent particular 
es to ſupport 3 it. 

6. 

A Dies nxnoger!] is the Reſidue of an Eſtate left in 
the Grantor, to commence in Poſſeſſion after the De- 
termination of ſome PARTICULAR Eſtate granted: 
To which are incident Fealty, and Rent. 

* 

Where two Eſtates, the one leſs, the other great 
er, the one in Poſſeſſion, the other in Expectancy, 
meet together in one and the ſame Perſon, and in 
one and the ſame Right, the leſs is MERGED in the 


WR 


CHnaP. 


IL 
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CA. IX. 


f 


of Eftates, with reſpect to the NUMBER * 


Cox NEX ITONS of the TENANTS. 


1. 


A States, with reſpect to the NuuBER and Cox- 


1. In SEVERALTY. 2. In JoinTEnancy. 3. In 
CopARcENARY. 4. In COMMON. | 
—. 

An Eſtate in SEVERALTY is where one Tenant 
holds it in his own ſole Right, without any other 
Perſon being * with him. 

1 
An Eſtate in JoinTENANCY is where an Eſtate is 
granted to two or more Perſons; in which Caſe the 
Law conſtrues them to be Jol xTENANTSs, unleſs 
the Words of the Grant u exclude ſuch Con- 
ſtruction. 
| ON, 
Jointenants have an Unity of Intereſt, of Title, 
of Time, and of Poſſeſſion : They are ſeiſed per 
my & per tout; and therefore, upon the Deceaſe 
of one Jointenant, the whole Intereſt remains to the 
Survivor. 


5. 
Jointenancy may be diſſolved, by racer. one 


of it's four conſtituent Unities. 
6. An 


— 


NEXIONS of their TENANTS, may be held, 
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| 6. | 
An Eftate in CopARCENARY is where an Eſtate 
of Inheritance deſcends from the Anceſtor to two or 
more Perſons; who are called PaRcENERS, and 
all together make but one Heir. lid a0 
FRY LILY 8177900 
Parceners have an Unity of Intereſt, Title, and 
Poſſeſſion; but are only ſeiſed per my, and not 
per tous: 1 there 1 53g OY: «nay 
Parceners. 9 01 
e 
| "Infident to ) this Eſtate 18 che "Tok of ee 


9 
| | Coparcenary may alſo be diſtolved, by deſtroying 
any of i it $ three conſtituent Unities. id 
d., of Bats) natts* 
An Eſtate in coMMon is where two or more Per- 
ſons. hold Lands, poſſibly by diftin& Titles, and for 
diſtinct Intereſts; but by Unity of Poſſeſſion, be- 
_ cauſe none * his own Severalty. i 
. 14978 I, Ts 2901 


| od in common have therefore an Unity of 


Poſſeſſion, (without Survivorſhip ; being ſeiſed per 
m, and not per tout;) but no — "_ of 
Title, * or Intereſt. bas - .* . 


14. 
| This Eſtate may. be canary 1. By diffolving 
the conſtituent Unities of the two former; 2. By 
expreſs Limitation in a Grant: And may be de- 
ſtroyed, 1. By uniting the ſeveral Titles in one 
Tenant; 2. By Partition of the Land. 7 
Car. 
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EX. 


Of the TiTLE to Things real, with the Means of 


acquiring and lofing it; and, firſt, of DescenT. 


T. 


T1TLE to Things real is the Means where- 
by a Man cometh to the juſt Poſſeſſion of 
his Property. 
2. 

Herein may be conſidered, 1. A mere or naked 
Poſſeſſion. 2. The Right of Poſſeflion ; which is, 
iſt, an apparent, 2dly, an actual, Right. 3. The 
mere Right of Propriety. 4. The Conjunction of 
actual Poſſeſſion with both theſe * which con- 
ſtitutes a perfect TITLE. 

3. 

The T1TLE to Things real may de nc 
W N or loſt, 1. By Drsckxr. 2. By Pur- 
CHASE. 

4. 

DzescenT is the Means whereby a Man, on the 
Death of his Anceſtor, acquires a Title to his Eſtate, 
in right of Repreſentation, as his Hz at Law. 

1 
To underſtand the Doctrine of Deſcents, we muſt 


form a clear Notion of ConsancvuiniTY ; which is 


the Connexion, or Relation, of Perſons deſcended 
from the ſame Stock or common Anceſtor; and it 
= Lnzar, where one of the Kinſmen is lineal- 

D ly 
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ly deſcended from the other. 2. CorLATERAL, 
where they are lineally deſcended, not one from the 


other, but both from the ſame common Anceſtor *. 


"BB Cuay. XI. | 
Of the Rules of Deſcent, or legal Can o Ul 10 


HERITANCE. 


HE Rules of Deſcent, or Canons of IxRHE- 
RITAN CE, obſerved by the Lows of ENnc- 


LAND, are theſe”; 3 
I. 
8 ſhall lineally pE SEND, to the Issuk of 


the Perſon laſt actually ſeiſed, in an but 

ſnall never Oy ASCEND. 
II. 

T 5 Marz Iſſue ſhall be admitted before the FE- 

MALE. | 
III. 

Where there are two or more Males in equal Degree, 
the ELDEST only ſhall inherit; but the Females 

ALL together. 

IV. 

The lineal Deſcendants, in infnitum, of any Perſon 
. deceaſed ſhall REPRESENT their Anceſtor ; that 
is, ſtand in the ſame Place as the Perſon himſelf 

would have done, had he been living. 


' a See ArpznDix, No. IJ. b See APPENDIX, No. u. 


On 


T 


In 


A. — | 0 ay | "=Y Prog 


E- 


Ch. 11. the Laws F ENGLAND. 51 


4 
On Failure of LIN EAL Deſcendants, or Iſſue, of the 
Perſon laſt ſeiſed, the Inheritance ſhall deſcend to 
his next COLLATERAL Kindred; that is, the Iſ- 
ſue lineally derived from his next immediate An- 
ceſtor ; ſubject to the three laſt, and to the three 


ſucceeding Rules. 
G , 


Such next collateral Kindred muſt be of the BLOOD 


of the IRST PuRcHASOR. — To evidence which, 
the two following Rules are eſtabliſhed. 
| A 
The collateral Heir of the Perſon laſt ſeiſed muſt 
be his next Kinſman, of the wol E Blood. | 
VIII. | 
In ** Inheritances, the MALE STocks ſhall 
be preferred to the FEMALE ; that is, Kinſmen de- 
ſcending from the Blood of the male Anceſtors 
ſhall be admitted before thoſe from the Blood of 
the female : Unleſs where the Lands did, in fact, 
deſcend from a Female. 


Dez CH AP. 
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C HAP. XII. 


Of PurcnasE in general; and therein of Occu- 
PANCY, PRESCRIPTION, and ESCHEAT. 


"TY 1. . 

Uzcaass, or Perquiſition, is the Poſſeſſion of 
an Eſtate, which a Man hath by his own Act 
or Agreement; and not by the mere Act of Law, 
or Deſcent from any of his Anceſtors. This includes, 
I. Occur ax cv. 2. PRESCRIPTION. 3. EschEAT. 
4. FORFEITURE. g. BANKRUPTCY. 6. AL IENA- 
TION. | 


" | 

Occuyancy is Taking the Poſſeſſion of thoſe 
Things, which before had no Owner, 2 it is 
either general, or ſpecial. | 

3. 

Parscarprion is a perſonal immemorial Uſage 
of enjoying a Right, by a Man, and either his An- 
ceſtors, or thoſe whoſe Eſtate he hath ; which laſt is 
called a que Eftate. 


4. 

Eschzar is where, upon Deficiency of the Te- 

nant's INHERITABLE BLOOD, the Eſtate falls to the 

Lord of the Fee. 

8. 

InmerRITABLE BLoop is wanting to, 1. Mon- 

ſters. 2. Baſtards. 3. The maternal Relations in 

paternal 


— 
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| paternal Inheritances, and vice ver/a. 4. Kindred of 


the half Blood. 5. Aliens, and their Iſſue. 6. Per- 
ſons attainted of Treaſon or Felony. 7. Papiſts, in 
reſpe& of themſelves only, by the ſtatute Law. 


C HAP. XIII. 


Of FokrRETrURE and BANKRUPTCY. 


I. 
ORFEITURE is a Puniſhment annexed by Law to 
ſome illegal Act, or Negligence, of the Owner 


of Things real; whereby the Eſtate is transferred to 


another, who is uſually the Party injured. 
2. 
Forfeitures are occaſioned, 1. By Crimes. 2. By 
ALIENATION, contrary to Law. 3. By Lapst. 
4. By SiMonyY. 5. By NoNPERFORMANCE of 


.ConDiTIONS. 6, By WasTE. 


3. ä 
Forfeitures for CRI MES, or Miſdemeſnors, are 
for, 1. High Treaſon. 2. Miſpriſion of Treaſon. 
3. Petit Treaſon and Felony. 4. Outlawry. 5. Aſ- 
faults. on a Judge, and Batteries, ſitting the Courts. 
6, Praemunire. 7. Popiſh Recuſancy, &c. 
4. 
ALIENATIONS, or Conveyances, which induce a 


Forfeiture, are, 1. Thoſe in Mortmain, made to 
Corporations contrary to the ſtatute Law. 2. Thoſe 


made 


| 
| 
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mail to Aliens. 3. Thoſe made by particular Te- 
nants, when larger than their Eſtates will warrant. 
5. 

LApsz is a Forſtiture of the Right ＋ Preſenta- 
tion to a vacant Church, by Neglect of the Patron 
to preſent within ſix calendar Months. 

: 3 

S1MoNy is the corrupt Preſentation of any one to 
an eccleſiaſtical Benefice; whereby that Turn be- 
comes forfeited to the Crown. 

7. 

For Forfeiture by NowpERFORMANCE of Con- 

DITIONS, ſee Ch. 7. | | 8 71 
8. | 

WasTE is a Spoil, or Deſtruction, in any corpo- 
real Hereditaments, to the Prejudice of him that 
hath the Inheritance. 


* 


CopynoLD Eſtates may have alſo other Cauſes of 


— Forfeiture, according to the Cuſtom of the Manor. 
| A rend. 

BANKRUPTCY is the Act of becoming a BAN K- 
RUPT; that is, a Trader who ſecretes himſelf, or 
does certain other Acts, tending to defraud his Cre- 
ditors. (See Ch. 21.) 

10 B&5[_ 

By Bankruptcy all the Eſtates of the Bankrupt 
are transferred to the Aſſignees of his Commiſſioners, 
to be ſold for the Benefit of his Creditors. 


CHAP. 
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C HAP. XIV. | | 
Of ALIENATION by COMMON ASSURANCES 3 
and the GENERAL NATURE of DEEDs. 


) | | I; 
8 XM LIE NATION, Conveyance, or Purchaſe in it's 
more limited Senſe, is a Means of transferring 

real Eſtates, wherein they are voluntarily reſigned 

by one Man, and accepted by another. 

| 2, | 

This formerly could not be done by a Tenant, 

_ without Licence ſrom his Lord; nor by a Lord, 


t without ATTORNMENT of his Tenant. 
YN: 3. = 
All Nerd are CAPABLE of purchaſing; and all, 

5 that are in Poſſeſſion of any Eſtates, are capaBLE 
3 of conveying them : * under peculiar Diſabi- 
lities by Law. | 
— . 4. | 9 
or Alienations are made by couM O ASSURANCES 9 
85 which are, 1. By DR D, or Matter in Pars. 2. By | 

Matter of Rx ORD. 3. By ſpecial Cusrou. 4. By | 

Devise. | | 
pt 5 | Il 
8, In Aſſurances by DE ED may be conſidered, 1. It's | 


GENERAL NATURE. 2. It's SEVERAL SPECIES. 


L 6. A Deed, 


160 
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| 6. | 

A Deed, in GENERAL, is the ſolemn Act of the 
Parties; being, uſually, a Writing ſealed and deli- 
vered; and it may be, 1: A Deed indented, or In- 
denture, 2. A Deed poll. t | 

* 

The 8 of a Deed are, 1. Sufficient 
PaRrTIESs, and proper SUBJECT-MATTER. 2. A 
good and ſufficient Cons1DERATION. 3. WRITING 
on Paper, or Parchment, duly ſtamped. 4. Legal 
and orderly ParTs ©, (as, 1ſt, the Premiſes ; 2dly, 
the Habendum; 3dly, the Tenendum; 4thly, the Red- 
dendum; 5thly, the Conditions; 6thly, the War- 
ranty; 7thly, the Covenants; Sthly, the Conclu- 


Bock II. 


ſion, which includes the Date.) 5. READINd it, 


if deſired. 6. SkALIx O, and, in many caſes, 

SIGNING it alſo, 7. DeLiveRy. 8. ATTESTA- 
TION. | 
8. 

A Deed may be avoipeD, 1. By the Want of 


any of the Requiſites before-mentioned. 2. By 


ſubſequent Matter; as, 1ſt, Raſure, or Alteration. 
2dly, Defacing it's Seal. gdly, Cancelling it. 


4thly, Diſagreement of thoſe, whoſe Conſent is ne- 
ceſſary. | ;thly, Judgment of a Court of Juſtice. 


c See ArPENDIx, No, III. and No. IV. 


Crnaryr. 


Ch 


1 


2 
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C HAP. XV. 
Of the SEVERAL SPECIES of DEEDS. 


| I. 
F Deeds, ſome ſerve to conver real Property, 
ſome only to CHARGE and DISCHARGE it. 
| 
Deeds which ſerve to convey real Property, or 
ConveEYANCEs, are either by common Law, or 
by STATUTE. And, of Conveyances by common 
Law, ſome are ORIGINAL or primary, others DE- 
RIVATIVE or ſecondary. - 
| 1 | 

Or1ciNaL Conveyances are, 1. FEOFFMENTS. 
2, Girrs. 3. GRanTs. 4. L᷑EASES. 5. Ex- 
CHANGES, 6. PARTITIONS. — DERIVATIVE are, 
7. RELEASES. 8. CONFIRMATIONS. 9. SpRREN- 
DERS. 10. ASSIGNMENTS. IT, REVOCATIONS. 

N 

A FEOrTMENT“ is the Gift of any corRPoREAL 
Hereditament to another, perfected by LIVIERY of 
SEISIN, or Delivery of bodily Poſſeſſion from the 
Feoffor to the Feoffee ; without which no freehold 
Eſtate therein can be created at common Law. 

5. 

A GirT is properly the Conveyance of Lands in 

Tail, 


d Sce AyyENDIXx, No. III. 


6. A GRANT 
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6. 
A GRANT is the regular Method, by common 
Law, of conveying 1NcoRPOREAL Hereditaments. 
A LREASE is the Demiſe, Granting, or Letting 
of any Tenement to Farm, uſually for a leſs Term 
than the Leſſor hath therein; yet ſometimes poſſibly 
for a greater; according to the Regulations of the 
reſtraining and enabling Statutes. 
| 8. 
An EXCHANGE is the mutual Conveyance of equal 
Intereſts, the one in | Conſideration of the other. 


A Piarfris“ is the Or of an Eſtate held 
in Jointenancy, in Coparcenary, or in common, be- 
tween the reſpective Tenants ; fo that each may hold 
his diſtin&t Part in Severalty. | 

10. 

A RELEASE is the Diſcharge or Conveyance of a 
Man's Right, in Lands and Tenements, to another 
that hath ſome former Eſtate in Poſſeſſion therein. 

9h © 

A CoxnriRMATION is the Conveyance of an Eſtate 
or Right in eſe, whereby a voidable Eſtate is made 
ſure, or a particular Eſtate is encreaſed. 

12. 

A SURRENDER is the Yielding up of an Eſtate 
for Life, or Years, to him that hath the immediate 
Remainder or Reverſion ; wherein the particular 
Eſtate may merge. 


13. An 
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13. 

An AsSSIGNMENT is the Transfer, or Making 
over to another, of the whole Right one has in any 
Eſtate ; but uſually in a Leaſe, for Life or Years. 

I 4. 

A RevocarT1on is the Execution of a Power, 
reſerved by the Grantor in a former Deed, of calling 
back the Eſtate granted. It differs from a Dert a- 
SANCE, in that the Deed of DEF EASANCE muſt be 
of the ſame Antiquity as the Grant, and that the 
Deed of Revocation may be ſubſequent. 

13. 

Conveyances by STATUTE depend much on the 
Doctrine of Uszs and TrusTs : Which are a Con- 
fidence repoſed in the Terre-Tenant, or Tenant of 
the Land, that he ſhall permit the Profits to be en- 
ſoyed, according to the Directions of ceſtuy ou Up, 
or 1 que Truſt. 

I6. 

The Statute of Uſes, having transferred all Uſes 
into actual Poſſeſſion, (or, rather, having drawn 
the Poſſeſſion to the Uſe,) has given Birth to three 
other Species of Conveyance: 1. A Covenant to 
ſtand ſeiſed to UsES. 2. A BARGAIN and SALE, 
enrolled. 3. A LEASE and RELEASE. Which 
owe their preſent Operation principally to the Sta- 
tute of Uſes, 


e See ArrEN DI, No. IV. 
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17. 
Deeds which do not convey, but only chAROE 
rea] Property, and DISCHARGE it, are, 1. OBL1- 
GATIONS', 2. RECOGNIZANCES. 3. DEFEASAN- 
CES. 


Cnayr. XVI. 
: Of ASSURANCES by Matter of REcCoRD.. 


Ft be: 6 
A Svvrances by Matter of Record are where 
A. the Sanction of ſome Court of Record is call- 

ed in, to ſubſtantiate and witneſs the Transfer of 
real Property. Theſe are, 1. PRIVATE Acrs of 
PARLIAMENT. 2. The Kinc's GranTs. 3. Fives. 
4. Common RxcovkRIEs. 
1 een 
PRIvATE AcTs of PARLIAMENT are a Species of 
Aſſurances, calculated to give (by the tranſcendent 
Authority of Parliament) ſuch reaſonable Powers or 
Relief, as are beyond the Reach of the ordinary 
Courſe of Law. | 
2-4; ; | 3+ | 

The Kinc's GranTs, contained in Charters or 
Letters patent, are all entered on Record, for the 
Dignity of the royal Perſon, and Security of the 
royal Revenue. | 

f See ArPENDIX, No, V. 


4. A 
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4. 

A Fine © (ſometimes ſaid to be a Feoffment of 
Record) is an amicable Compoſition and Agreement 
of an actual, or fictitious, Suit; whereby the Eſtate 
in queſtion 1s .. to be the Right of one 
of the Parties. | 

Ge 

The PaRTs of a Fine are, 1. The Writ of Co- 
venant. 2. The Licence to agree. 3. The Con- 
cord. - 4. The Note. 5. The Foot. To which 
the Statute hath added, 6. Proclamations. 

| 6. 

Fines are of four KIDS: 1. Sur Cognizance de 
Droit, come ceo que il ad de ſon Done. 2. Sur Cogni- 
zance de Droit tantum. 3. Sur Conceſſit. 4. Sur Done, 
Grant, et Render; which is a double Fine. 

5 3 

The Force and ExrEROT of Fines (when levied 
by ſuch as have themſelves any Intereſt in the Eſtate) 
are to aſſure the Lands in queſtion to the Cognizee, 
by barring the reſpective Rights of Parties, Privies, 
and Strangers. 

8. 

A common Rzcovexy ® is by an actual, or ficti- 
tious, Suit or Action for Land, brought againſt the 
Tenant of the Freehold; who thereupon vouches an- 
other, who undertakes to warrant the Tenant's Title: 
But, upon ſuch Vouchee's making Default, the Land 
is RECOVERED by Judgment at Law againſt the 
Tenant ; who, in return, obtains Judgment againſt 

g See ArrENDIx, No. VI. h See Arr END, No. VII, 
the 
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the Vouchee to recover Lands of equal Value in 
Recompenſe. 


9. 

The Fox c and Errrœr of a Recovery are to 
aſſure Lands to the Recoveror, by barring Eſtates 
tail, and all Remainders and Reverſions expectant 
thereon; provided the Tenant in Tail either ſuffer, 
or "ou vouched 1 in, fuch Recovery. 

10. 

| The Uszs of a Fine or Recovery may be direct- 
ed by, 1. Deeds to Lr AD ſuch Uſes; which are 
made previous to the Levying or Suffering them. 
2. Deeds to DECLARE the Uſes ; which are made 
1 87 


CA. XVII 
| & ASSURANCES by ſpecial cus Trou, and 
| Devise. 


\ SSURANCES by ſpecial CusTom are confined to 
the TIRES ar COPY HOLD TOES. | 
+ och | 


This! is effected by, 1. SURRENDER by the Te- 
nant into the Hands of the Lord to the Uſe of an- 
other, according to the Cuſtom of the Manor. 
2. PRESENTMENT, by the Tenants or Homage, of 
ſuch Surrender. 3. ADMITTANCE of the Surren- 

deree 


IT. 
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deree by the Lord, accent to "a Uſes capreſſed 
in ſuch Surrender. | 2 
700 3. 

ADMITTANCE may alſo be had upon * 
GRANTS to the Tenant from the Lord, and upon 
* NTS to the Heir from the nee . 
4. 1 b - 

Daves is a Diſpoſition of Lands and Tenements, 
contained in the laſt Will and Teſtament of the 
Owner. JM * SARO EN 


=: 


This was not permitted by the common Law, as 
it ſtood ſince the Conqueſt ; but was AY by 
the ſtatute Law. 


* H "© XVIII. 


Of - "ky PERSONAL, 0r CnaTTELs; therr 


D1sTRIBUTION ; and the PROPERTY which 
may be had therein. 


I. 

Tube. PERSONAL are comprehended under 

the general Name of CHaTTELS ; which in- 

clude whatever wants either the Duration, or the 
Immobility, attending Things real. 

2. 
In theſe are to be conſidered, 1. Their DisTRIBU- 
TION, 2. The Property of them. 3. The TITLE 


to _ * 4 
3. As 


K 


— Ae ene 
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As to the Dis TRIBZVTIOxR of Chattels, they are, 

1. CH REAL. 2. Chattels PERSONAL. 
4 

Chauels REAL are ſuch Quantities of Intereſt, in 
Things 1MMOVEABLE, as are ſhort of the Dura- 
tion of Freeholds ; being limited to a Time certain, 
beyond which they cannot ſubſiſt. (See Ch. 7.) 

Chattels PERSONAL are Things MovzABLE; 
which may be transferred from Place to Place, to- 
gether with the Perſon of the Owner. 

PROPERTY, in Chattels perſonal, is either in 
Poss Ess ox, or in ACTION. - 
7. . 

Property in Poss ss ov, where a Man has the 

— Enjoyment of the Thing, is, 1. ABSOLUTE. 
2. QuaLiFitD. 
| 8. 

ABSOLUTE Property is where a Man hath ſuch an 
excluſive Right in the Thing, that it cannot ceaſe 
to be his, without his own Act or Default. 

_  QuaLiried Property is ſuch as is not, in it's 

Nature, permanent; but may ſometimes ſubſiſt, 

and at other times not ſubſiſt. O11 
10. 

This may ariſe, 1. Where the Subject 1 is inca- 
pable of abſolute Ownerſhip. 2. From the —_— 
Circumſtances of the Owners. 


$8 Pro- 
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| 11. 1 
Property in Ac riox, is where a Man hath not 

the actual Oc ur Ariox of the Thing; but only a 

R1car to it, ariſing upon ſome Contract, and reco- 

verable by an Action at Law. 

12. | 
The Property of Chattels perſonal is liable to Re- 
mainders, if created by Will; to Jointenancy ; and 
to Tenancy in common. 


Cray, XIX. 


Of the TiTLE to Things perſonal, or Chattels, by 
Occuyrancy, PREROGATIVE, and SUCCEs- 
SION, 

I 


HE T1TLz to Things perſonal may be acqui- 


red or loſt by, 1. Occurancy. 2. PrERo- 
GATIVE. 3. SUCCESSION. 4, CUSTOM. 5. MARRI- 
AGE. 6. FORFEITURE. 7. JUDGMENT, 8. GRANT. 
9. ConTRAcT. 10. BANKRUPTCY, 11. TESTA- 
MENT. 12, ADMINISTRATION. 
| 2. 
Occvyancy ſtill gives the firſt Occupant a Right 
to thoſe few Things, which have no legal Owner, 
or which are incapable of permanent Ownerſhip. 


3 


By PREROOATIVxE is veſted in the Crown, or it's 


Grantees, the Property of the royal Revenue; (See 
Book I. Ch. 9, 10.) and alſo the Property of all 
E Game 


5 „ —— 2 7 
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Game in the Kingdom, with the * of purſuing 
and taking it. 

4. 
By Sucexssiox the Right of Chattels is alſo 
veſted in Corporations AGGREGATE ; and likewiſe 
in ſuch soLE Corporations, as are the Heads and 


ka ihe of Bodies Aggregate. 


C HAP. XX. 


Of CUSTOM, MARRIAGE, FORFEITURE, and 
eee 


I. 
Y CvusTom, obtaining in particular Places, a 
Right may be acquired in Chattels : The moſt 
uſual of which Cuſtoms are thoſe relating to, 1. Hx- 
RIOTS. 2. MorTUARIES. 3. Hetrir-Looms. 
2. | 
HEeriors are either Heriot-Szrvice, which 
differs little from a Rent; or Heriot-cusrom, 
which is a cuſtomary Tribute, of Goods and Chat- 
tels, payable to the Lord of the Fee on the Deceaſe 
of the Ouner of Lands. 
3· 
Monruaklzs are 2 cuſtomary. Gift, due to the 
Miniſter in many Pariſhes, on the Death of his Pa- 
riſhioners. 


4. Hzin- 


Mt & i/A MW ak cc. 


II. 
ng 
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4. 

Hz1ir-Looms are ſuch perſonal Chattels, as de- 
ſcend by ſpecial Cuſtom to the Heir, along with 
the Inheritance of his Anceſtor. 

g. 

By Maxztacs the Chattels of the Wife are 
veſted in the Huſband, in the ſame Degree of Pro- 
perty, and with the ſame Powers, as the Wife when 
ſole had over them; provided he reduces dm to 
Poſſeſſion. 

6. 
The Wife alſo acquires, hy Wass lack, a Pro- 
perty in her „ 


By FoxrzrruRe, for 3 and Miſdemeſnors, 
the Rights of Goods and Chattels may be transferred 
from one Man to another; either in part, or totally. 

"BE 8. 

Total Forfeitures of Goods ariſe from, 1. Trea- 
ſon, and Miſpriſion thereof. 2. Felony. 3. Excu- 
ſable Homicide. 4. Outlawry. 5. Flight. 6. Stand- 
ing mute. 7. Atrocious Contempts. 8. Praemunire. 
9. Pretended Prophecies. 10. Owling. 11. Reſi- 
ding abroad of Artificers.. 12. Challenges to fight 
for Debts at Play. 

j 9. 

By JupcmMenT, conſequent on a Suit at Law, 2 
Man may, in ſome caſes, not only RECOVER, 
but originally acquire, a Right to perſonal Pro- 


perty. 


E 2 C RAP. 
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Cnay. XXI. 
Of GraxTs and Cox rRAC Ts. 


I. 
Grant, or Girr, is a voluntary Conveyance 
of a Chattel perſonal in Poſſeſſion, without any 
— or Equivalent. 
2; 

A ConTRAcCT is an Agreement, upon ſufficient 
Conſideration, to do or not to do a particular Thing : 
And, by ſuch Contract, any perſonal Property (ei- 
ther in Poſſeſſion, or in Action) may be transferred. 

| 3. 4 

Contracts may be either expreſs, or implied; — 
either executed, or executory. 

4. | 

The ConsIDERATION of Contracts is, 1. A good 
Conſideration. 2. A valuable Conſideration. 

" 

The moſt uſual Syzcrzs of perſonal Contracts are, 

1. SALE Or EXCHANGE. 2. BAILMENT. 3. HiR- 


1NG or BORROWING, 4. DEBT. 
6. 


 Sarx or EXCHANGE is a Tranſmutation of Pro- 
perty from one Man to another, in Conſideration of 
fome Recompenſe in Value. 

7. 
Balu r is the Delivery of Goods in Truſt; 
upon a Contract, expreſs or implied, that the Truſt 


* de faithfully me by the Bailee. 
| 8. HizinG 
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| 8. 3 
HizinG or BoRRO WING is a Contract, whereby 
the Poſſeſſion of Chattels is transferred for a parti- 
cular Time, on Condition that the identical Goods 
(or, ſometimes, their Value) be reſtored at the Time 
appointed; together with (in caſe of HIRIxN O) 2 
Stipend or Price for the Uſe, 


This Price, being . to anſwer the Ha- 
zard, as well as Inconvenience, of Lending, gives 
Birth to the Doctrine of Ix TER EST, or Usukv, 
upon Loans; and, conſequently, to the Doctrine of 


INSURANCE, 
| 10. 


Drzy is any Contract, whereby W becomes 
due to the Creditor. This is, 1. A Debt of Re- 
CORD. 2. A Debt upon syECIAL Contract. 3. A 
Debt upon $1MPLE Contract; which laſt includes 
Paper Credit, or Bills of Exchange, and r 
Notes. 


C HAP. XXII 
Of BANKRUPTCY, 


| I. | 1 
ANKRUPTCY (as defined in Ch. 12.) is the Act 
of becoming a Bankrupt. 
2. 
Herein may be conſidered, 1. Wno may become 


a Bankrupt. 2. The AcTs, whereby he may be- 
come 
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come a | Bankrupt. 3. The ProcztpinGs on a 
Commiſſion of Bankrupt. 4. How aſk 3 
i transferred 1 


3. e 
Perſons, of full Age, vs vo the Tx ADE of Mer- 
chandize, by buying, and ſelling, and ſeeking their 
Livelyhood thereby, are liable to become Bank- 
rupts; for Debts of a ſufficient Amount. 


1 
A Trader, who endeavours to avoid his Credi- 
tors, or evade their juſt Demands, by any of the 
Acts ſpecified in the ſeveral Statutes of Bankruptcy, 
doth thereby commit an AcT of *** 5 
5. 
The ProctepinGs on a Commiſſion 1 . 
rupt, ſo far as they affect the Bankrupt himſelf, 
are principally by, 1. Petition. 2. Commiſſion. 
3. Declaration of Bankruptcy. 4. Choice of Aſ- 
ſignees. f. The Bankrupt's Surrender. 6. His 
Examination. 7. His Diſcovery. 8. His Certifi- 
cate. 9. His Allowance. 10. His Indemnity. 
| 6. | 
The ProyzRTY of a Bankrupt's perſonal Eſtate 
is, immediately upon the Act of Bankruptcy, veſted 
by Conſtruction of Law in the Aſſignees: And they, 
when they have collected the whole, diſtribute it by 
* Dividends Pug all the In. 


ww Jyeans X£A wmas' 
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CHAP XXIII. 


Of TesTAMENT, and ADMINISTRATION. _ 


I. 
Oncerning TESTAMRENTS and ADMINISTRA- 
Ions, conſidered jointly, are to be obſerved, 
1. Their ORIGINAL and AnTiqQuiITY. 2. WRHO 
may make a Teſtament. 3. It's NA TuRE and Ix- 
CIDENTS. 4. What are ExecuToRs and ApMINI- 
STRATORS. F. Their Orricz and DvurTy, 
2. 

TESTAMENTS have fubſiſted in Ex LAND imme- 
morially; whereby the Deceaſed was at Liberty to 
diſpoſe of his perſonal Eſtate, reſerving antiently to 
his Wife and Children their RE ASO ABLE PAR of 
his Effects. 4 

8 | 3. 

The Goods of InTzsTaTEs belonged antiently to 
the King; who granted them to the Prelates to be 
diſpoſed in pious Uſes : But, on their Abuſe of this 
Truſt in the times of Popery, the Legiſlature com- 
pelled them to delegate their Power to Ap MIxI- 

STRATORS expreſsly provided by Law. 


4. 
ALL Perſons may make a Teſtament, unleſs diſ- 


abled by, 1. Want of Diſcretion, 2. Want of 
Freewill. 3. Criminal Conduct. 


5. TESTA- 
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2 
TrsrAMExN rs are the legal Declaration of a Man's 
Intentions, which he wills to be performed after his 
Death. Theſe are, 1. Written. 2. Nuncupative. 
5 | 
Ax Exgcurox is he, to whom a Man by his 
Will commits the Execution thereof. 
1 
ApulxisrRATOoRS are, 1. Durante minore Aetate 
of an infant Executor or Adminiſtrator. 2. Cum 
Teſtamento annexo ; when no Executor is named, or 
the Executor refuſes to act. 3. General Adminiſtra- 


tors; in purſuance of the Statutes of EDwWARD III. 


and HENRY VIII. 
| We A | 

The Orr1cz and Duty of Executors, (and, in 
many points, of Adminiſtrators alſo,) are, 1. To 
bury the Deceaſed. 2. To prove the Will, or take 
out Adminiſtration. . 3. To make an Inventory. 
4. To collect the Goods and Chattels. $5. To pay 
Debts; obſerving the Rules of Priority. 6. To 
pay Legacies, either general or ſpecific; if they be 
veſted, and not lapſed. 7. To diſtribute the unde- 
viſed Surplus, according to the Statute of Diſtribu- 
tions. 


Book 


Ct 


2 


— 
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Book THE THIRD. 


Of exivate WRroNGs, or CIVIL 
INjuRIEs. 


CHAPTER I. 


Of crvir Injuries; and their RepREss, by the 
mere ACT of the PARTIES, or the mere Oyx- 
RATION of Law. A 


I. 
Ross are the Privation of RicnaT; and are, 
I, PRIVATE, 2. PunLic. 
2. 

PRIVATE Waonos, or VII INJURIES, are an 
Infringement, or Privation, of the civil Rights of 
Individuals, conſidered as Individuals. 

3 
The RED RESsS of civil Injuries is one principal 


Object of the Laws of Ex LAND. 


4. | 
This RE DRESss is effected by, 1. The mere AcT 


of the PaRTIES. 2. The mere OpERATION of 


Law. 3. By BoTH together, or Suir in Courts. 


5. REe- 


KR 2 
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RE DRESss, by the mere AcT of the PAR TIixs, is 
that which ariſes, 1. From the soLE Act of the 
Party injured. 2. From the joint Act of all the 
Parties. 5 [20 | | 

6. 

Of the firſt Sort are, 1. Self-Defence. 2. Re- 

caption of Goods. 3. Entry on Lands and Tene- 


ments. 4. Abatement of Nufances. 5. Diſtreſs 


for Rent, or for Damage. 6. Seiſing of Heriots, 
&c. 


| 7. 
Of the ſecond Sort are, 1. Accord. 2. Arbitra- 


tion. 


8. 
REpRkss, effected by the mere OpERATION of 
Law, is, 1, Where a Creditor is Executor or Ad- 
miniſtrator, and is thereupon allowed to retain his 


own Debt. 2. In the caſe of Remitter where one, 


who has a 600D Title to Lands, &c, comes into 
Poſſeſſion by a B Ap one, and is thereupon remitted 
to his antient good Title, which * his ill- ac- 
quired Poſſeſſion. 


C HAS. 


Ch. 


ra 


P. 
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Cuar. II. 


| Of Couxxs in general; and, firſt, of the PUBLIC 


Courts of COMMON Law and Equity. 


. 
Epkzss, that f is effected by the Acr both of 
LA and of the PaRTIkEs, is by SurT or Ac- 


riox in the Cours of Juſtice, 
2. 

Herein muy be conſidered, 1. The Covx is them- 
ſelves. 2. The Cow Iz AxcE of Wrongs, or Inju- 
ries, therein. And, of Coukrs, 1. Their NaTuRE 
and Ix DENTSs. 2. Their ſeveral Species. 

3. BIKE 

A Cour is a Place wherein Juſtice is judicially 
adminiſtred, by Officers delegated by the Crown: 
Being either a Court of Record, or not of Record. 

4. 

IncipenT to all Courts are a Plaintiff, Defend- 
ant, and Judge: And, with us, there are alſo uſu- 
ally Attorneys; and Advocates or Counſel, viz. ei- 
ther Barriſters, or Serjeants at Law. 


5. | 

Courts of Juſtice, with regard to their ſeveral 

SPECIES, are, 1. Of a puBLic, or general, Juriſ- 

diction throughout the Realm. 2. Of a private, 
or ſpecial, Juriſdiction. 


6. Pu- 
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6. 
PusL1c Courts of Juſtice are, 1. The Courts of 


common Law and Equity. 2. The EccrIESsIAS- 


TICAL Courts. 3. The MLIT ARY Courts. 0 The 
MARITIME Courts. 


A. 
The general a public Courts of common Lay 
and Equity are, 1. The Court of Piepoudre, 
2. The Court-Baron. 3. The Hundred Court, 
4. The County Court. 5. The Court of common 
Pleas. 6. The Court of King's Bench, 7. The 
Court of Exchequer. 8, The Court of Chancery, 
(Which two laſt are Courts of EqQuiTy. as well as 
Law.) 9. The Courts of Exchequer-Chamber. 
10. The Houſe of Peers. To which may be add- 
ed, as Auxiliaries, 11. The Courts of Aſſiſe and 


Mi prius. 


Ch. 


AP. 
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n. II. 


Of the Refidue of eruBLIC Courts; and thoſe a iſo 
of a PRIVATE 2 


1. 
CcLESIASTICAL Courts, (which were ſeparated 
from the TEMPORAL by WiLLIiam the Con- 
queror,) or Courts CHRISTIAN, are, 1. The Court 
of the Archdeacon. 2. The Court of the Biſhop's 
Conſiſtory. 3. The Court of Arches. 4. The 
Court of Peculiars. 5. The Prerogative Court. 
6. The Court of Delegates. '7. The Court of Re- 

view. 

| 2. 

The only permanent MILITARY Court is that of 
Chivalry ; the Courts martial, annually eſtabliſhed 
by Act of Parliament, being only temporary. 

3. 

MaR1TiMe Courts are, 1. The Court of Admi- 
ralty. 2. The Court of Delegates. 3. The Lords 
of the Privy Council, and others, authorized by the 
King's Commiſſion, for Prize-Cauſes. 

4. 

Courts of a PRIVATE or ſpecial Juriſdiction are, 

1. The Foreſt Courts; including the Courts of At- 


tachments, Regard, Sweinmote, and Juſtice-Seat. 


2, The Court of Commiſſioners of Sewers. 3. The 
Court of the Marſhalſea and the Palace Court. 


4. The Courts of the Principality of WALES. 
5. The 
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Remedy: By Suit for Damages. 
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5. The Court of the Duchy of Laxcasras. 


6. The Courts of the Counties palatine, and other 
royal Franchiſes. 7. The Stannary Courts. 8. The | 


Courts of Lonpon, and other Corporations : — To 
which may be referred the Courts of Requeſts, or 
Courts of Conſcience ; and the modern Regulations 
of certain Courts Baron and County Courts. 9. The 
Courts of the two Univerſities. 


Cnay. IV. 
Of the Coon1ZzANCE of civil Injuries. 


5 'S 
LL civil Injuries are coon1ZABLE either in the 
Courts ECCLESIASTICAL, MILITARY, MARI- 
TIME, or thoſe of coMMon Law. 
2. 

Injuries cognizable in the xccLESIASTICAL Courts 
are, 1. PECUNIARY. 2. MATRIMONIAL. 3. Ts 
TAMENTARY, 

251 1 3. | 

Pzcuniary Injuries, here cognizable, are, 
1. SUBTRACTION of TiTHEs. For which the Re- 
medy is by Suit to compel their Payment, or an 
Equivalent; and alſo their double Value. 2. Nox- 
PAYMENT of eccleſiaſtical Duzs. Remedy: By 
Suit for Payment. 3. Spol IAT Io. Remedy: By 
Suit for Reſtitution. 4. DiILApIDATIONMS, &c. 


4. Ma- 


n the 
ARI- 
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MATRIMONIAL Injuries are, 1. JACTITATION - 


of MaRRIaGe. Remedy: By Suit for perpetual Si- 
lence. 2. SUBTRACTION of conJUGAL Rights. 
Remedy: By Suit for Reſtitution. 3. IxHABIIITY 
for the Marriage State. Remedy: By Suit for Di- 
vorce. 4. RETus AL of decent MAIN TENANCER to 


the Wife. Remedy: By Suit for Alimony. 


. 

TrsrAUENTARY Injuries are, 1. Dispurixo 
the Validity of WII IS. Remedy: By Suit to eſta» 
bliſh them. 2. OssTRVUc TIN of Ap MINIS TRA“ 


TIONS. Remedy: By Suit for the Granting them. 


3. SUBTRACTION of LEOACIESs. Remedy: By 
Suit for the Payment. 

The Courſe of Proceedings herein is much con- 
formed to the civil and canon Laws : But their only 
compulſive Proceſs is that of Excommunication, 

4 | 

Civil Injuries, cognizable in the Court MILITA- 
RY, or Court of Chivalry, are, 1. Injuries in point 
of Honours. Remedy: By Suit for honourable A- 
mends. 2. ENCROACHMENTS in CoaT-ARMOUR, 


&c. Remedy: By Suit to remove them. The 


Proceedings are in a ſummary Method. 
| 8. | 
Civil Injuries, cognizable in the Courts Mar1- 


- TIME, are Injuries, in their Nature of common Law 


Cognizance, but arifing wholly upon the Sea, and 
not t within the Precincts of any County. The Pro- 
ceedings 
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ceedings are herein alſo much conformed to the ci- 
vil — | 


All other Injuries are IR only in the Courts 
of common LAW: Of which in the Remainder of 
* Book. 

Ar. 
Two of them are however commiſſible by theſe, 


and other, inferior Courts; viz. 1. Reevsar, or 
_ NecLEcT, of JusTice. Remedies: By Writ of 


Procedendo, or Mandamus. 2. EncroacuMEnT-of 
Joz1sDicTION. Remedy: By Writ of Prohibition. 


CH AP. V. 


o Injuries, and their Remedies, at the comMoN 


| Law; and, firft, of Injuries to the Rights of 
PznsoNs. 

E 3 | 

IN treating of the Cognizance of Injuries by the 
Courts of common Law, may be conſidered, 


1. The IxjuRIESs themſelves, and their reſpective 
REMEDIES. 2. The Pursvir of thoſe Remedies of 


the ſeveral Courts. 


| 2. 

Ir juxIESs, cognizable by the Courts of common 
Law, are in general REMEDIED by putting the Party 
injured into Poſſeſſion of that Right, whereof he is 


unjuſtly te 
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4. 
This is effected, 1. By DeLivexy of the THIN 
detained to the rightful Owner. 2. Where that 
Remedy is either impoſſible or inadequate, by giving 
the Party injured a SATISFACTION in DAMAGES. 


4. 
The Inſtruments, by which theſe Remedies may 
be obtained, are SviTs or AcTr1ons; which are de- 
fined to be the legal Demand of one's Right: And 
theſe are, 1. Perſonal. 2. Real. 3. Mixed. 
„ 

Injuries (whereof ſome are with, others without, 
Force) are, 1. Injuries to the Rights of PzzsoNs. 
2. Injuries to the Rights of PxopERTY. And the 
former are, 1. Injuries to the ABSoL UTE, 2. Inju- 
ries to the RELATIVE, Rights of Perſons. 

| 6. 

The ABSOLUTE Rights of Individuals are, 
1. PERSONAL SECURITY. 2. PERSONAL LIBER- 
TY. 3. PRIVATE PROPERTY. (See Book I. Ch. 4.) 
To which the Injuries muſt be correſpondent. 

7. 

Injuries to PERSONAL SECURITY are, 1. Againſt 
a Man's LITE. 2. Againſt his Bopy. 3. Againſt 
his HeaLTH. 4. Againſt his RepuTATION. — The 
firſt muſt be referred to the next Book. 

8. 

Injuries to the Bop are, 1. THREATS. 2. As- 
SAULT. 3. BATTERY. 4. Mav gu. Remedy: 
By Action of Treſpaſs, vi & armis; for Damages. 


F 9. Injuries 
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: 9. | 
Injuries to He ALT, by any unwholſome Prac- 
| tices, are remedied by a ſpecial Action of Treſpaſs, 
on the Caſe; for Damages. 
10. 

Injuries to Rarura rig 1. ons and 
malicious Wok ps. Remedy: By Action on the 
Caſe; for Damages. 2. LIBEIS. Remedy: The 
ſame. 3. Malicious PRoszcuTiIONS. Remedy: 
By Action of Conſpiracy, or on the Caſe ; for Da- 
mages. | 

| II. 
| The ſole Injury to pzRSONAL LIBERTY is FALSE 
| ImprISONMENT. Remedies: 1. By Writ of Ha- 
beas Corpus; to remove the Wrong. 2. By Action 
of Treſpaſs; to recover Damages. | 

I2. 

For Injuries to PRIVATE PROPERTY, fee the 
next Fo: 

I 3. 

Injuries to RELATIVE Rights affect, 1. Hus- 
BANDS. 2. PARENTS. 3. GUARDIANS. 4. Mas- 
TERS. 

14. 

Injuries to an HusBanD are, 1. ABpucT10n, 
or taking away his Wife. Remedy: By Action of 
Treſpaſs, de Uxore rapta & abducta; to recover Poſ- 
ſeſſion of his Wife, and Damages. 2. CRIMINAL 
CoxvRRSATION with her. Remedy: By Action on 
the Caſe; for Damages. 3. BzatinG her. Reme- 

| | 5 


8 


d = 


1 


Ch. 6. the Laws of Ex6iaxD. 83 


dy: By Action on the C aſe, per quod Conſortium ami- 
fit : for Damages. 

15. 

The only Injury to a PaR ENT, or GuARDIAN, 

is the ABDuUcCTIon of their Children, or Wards. 


Remedy: By Action of Treſpaſs, de Filiis, vel Cuſ- 


todiis, raptis vel abductis; to recover Poſſeſſion of 
them, and Damages. 
16. 
Injuries to a Mas r ER are, 1. RETaininG his 
Servants. Remedy: By Action on the Caſe; for 
Damages. 2. BeaTinG them. Remedy: By Ac- 


tion on the Caſe, per quod Servitium amiſit; for Da- 
mages. 


Cu Ap. VI. 


Of Injuries to PERSONAL PROPERTY. 


1. 
Njuries to the Rights of PxoER Tv are either to 
thoſe of PERSONAL, or REAL, Property. 
2. 
U Property is either in Ne or 
in ACTION. | 


3. 
Injuries to tho Property i in Poss EssiOx are, 
1. By Disposs Esso. 2. By DAMAGE, while the 


5 remains in Poſſeſſion. 


F 2 5 4. Dis- 
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Di1sPosSESSION may 115 eee T. By an un- 
lawful TAK ING. 2. By an unlawful DeTainins. 
For the unlawful TAKING 'of Goods and Chat- 
tels perſonal, the Remedy is, 1. Actual Reſtitution; 
which is obtained by Action of Replevin. 2. Satif. 
faction in Damages; by Action of Treſpaſs, or Tro- 
0. | 
494 : Eo & 6. 4 8 | : 
For the unlawful DeTaininG of Goods lawfully 
taken, the Remedy is alſo, 1. Actual Reſtitution ; 


by Action of Replevin, or Detinue. 2. Satisfaction 
in Damages; by Action on the Caſe, for Trover 


and Converſion. 
1 | 
For Damace to perſonal Property, while in the 
Owner's Poſſeſſion, the Remedy is in Damages; by 
Action of Treſpaſs vi & armis, or " Action of 
Treſpaſs on the Caſe. 
"7p 

Injuries to perſonal Property, in AcTion, ariſe by 

Breach of ConTaacts, 1. Exrxkss. 2. IMPLIED. 


ho 9. 

Breaches of ExpRESS Contracts are, 1. By Nox- 
PAYMENT of DeBTs. Remedy: 1ſt, Specific Pay- 
ment; recoverable by Action of Debt. 2dly, Da- 
mages for Nonpayment; recoverable by Action on 
the Caſe. 2. By NonytrroRMance of Cove- 
NANTS. Remedy: By Action of Covenant, iſt, to 
recover Damages, in Covenants perſonal; 2dly, to 

N 8 compel 


Ur 


ch. G. the Laws f Eueka nv. By 


compel Performance, in Covenants real. 3. By Now- 
PERFORMANCE of PROmIsEs, or ASSUMPSITS. Re- 
medy : By Action on the Caſe, for Damages. 

I * 

IMPLIED Contracts are fuck as ariſe, 1. From the 
Nature and Conſtitution of GOVERNMENT, 2. From 
ReasoN and the Conſtruction of Law. 

11. 

Breaches of Contracts, implied in the Nature of 
GOVERNMENT, are by the NonpayMENT of Money 
which the Laws have directed to be paid. Remedy: 
By Action of Debt; to compel the ſpecific Pay- 
ment; or, ſometimes, by, Action on the Caſe; for 
Damages. 

1 | 

Breaches of Contracts, implied in Rr Aso and 
Conſtruction of Law, are by the NoNPERFORMANCE 
of legal preſumptive Assuupsirs: For which the 
Remedy is in Damages; by an Action on the Caſe, 


on the implied As$UmPsiTs, 1. Of a Quantum me- 


ruit. 2. Of a Quantum valebat. 3. Of receiving 
Money to another's Uſe. 4. Of an Hſimul computaſ- 
ſent, on an Account ſtated z (the Remedy on an Ac- 
count unſtated being by Action of Account.) 5. Of 


performing one's Duty, in any * with 
Integrity, Diligence, and Skill. 
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188 


Cnar, VII. 


Of Injuries to REAL. Property; and, firſt, of 
Drsposskss fox, er OvSTER, of i the SUBJECT 


From his FREEHOLD, 


I. 
e affecting xx AL Property are, 1. Ous TER. 
1 2. TarspAss. 3. NusAxcR. 4. WAs r. 
5. SUBTRACTION, 6. DISTURBANCE. | | 
OvsTER is the Amotion of Poſſeſſion; and is, 
Of a private SusJzcT. 2. Of the 8 70 and 
his Grantees. That of a SuBJzcT is, 1. From 
FREEHOLDS. 2. From CHATTELS real. ORE 


. 3+ * 
Ouſter from FREE HGILDs is effected by, 1. A- 
BATEMENT. 2. InTRUSION. 3. Drang. 4. Dis- 


cor veg. 5. DEFORCEMENT, Ty 


4. 
ArATEME N is the Entry of a Strange, after 
the Death of the Anceſtor, 764 the Her. 
* Dip | 
88 is the Entry of a Stranger, after a 
particular Eſtate of Freehold is determined, before 
him in Remainder or Reverſion. 
6. 
Diss Is Tx is a wrongful Putting out of him that 
is ſeiſed of the Freehold. 


7. Dis- 


@ I 20 


tt 


— 
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7. 


DI1scONTINUANCE is Where Tenant in Tail, or 


the Huſband of Tenant in Fee, makes a larger Eſtate 
of the Land than the Law alloweth. 
1 og N 
DEFORCEMENT is any other Detainer of the Free- 
hold from him who hath the Property, but who 
never had the Poſſeſſion. : 


9. 
The univerſal Remedy for all theſe is Delivery of 


_ Poſſeſſion; and, ſometimes, Damages for the De- 
_ tention. This is effected, 1. By mere ExTRv. 


2. By Action posstss0RY. 3. By Writ of Ricur. 
10. 
Mere Ex TRY on Lands, by him who hath the 
apparent Right of Poſſeſſion, will (if pzacraBLE) 
deveſt the mere Poss Ess rox of a Wrongdoer. But 
FORCIBLE Entries are remedied by immediate Reſti- 
tution, to be given by a Juſtice of the Peace. 
11. 


Where the Wrongdoer hath not only mere Poſ- 


ſeſſion, but alſo an ayyaRENT Right of Poſſeſſion, 
this may be deveſted by him who hath the acTuaL 


Right of Poſſeſſion, by means of the possEssoRVY 
Actions of WRIT of Ex TRY, or AsSSISE. 
12. 
A Writ of Ex TRY is a real Action, which diſ- 
proves the Title of the Tenant, by ſhewing the un- 
lawful Means, under which he gained or continues 


i See ArrENDIx, No. VII. 5. 1. 


Poſ- 


3 "on » gra _— 
— — 4 
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Poſſeſſion. And it may be brought either againſt 


the Wrongdoer himſelf, or in the Degrees called the 

Per, the Fer and Cui, and the Poſt. | 
W 

An Assis is a real Action, which proves the 

Title of the Demandant, by ſhewing his own, or 


his Anceſtor's, Poſſeſſion. And it may be brought 
either to remedy Abatements; viz. the Aſſiſe of 


Mortd® anceſtor, &c : Or to remedy recent Diſſeiſins; 
viz, the Aſſiſe of novel Diſſeifin. 
14. 

Where the Wrongdoer hath gained the 20 
Right of Poss Ess ov, he who hath the Right of 
PRopERTY can only be remedied by a Writ of 
Ricur,' or ſome Writ of a ſimilar Nature. As, 


1. Where ſuch Right of Poſſeſſion is gained by the 


DisconTiNuANCE of Tenant in Tail. Remedy, for 
the Right of Property: By Writ of Formedon. 
2. Where gained by Recovzxr in a poſſeſſory 
Action, had againſt Tenants of particular Eſtates 
by their own Default. Remedy: By Writ of Quod 
ei deforciat. 3. Where gained by Recovery in a 
poſſeſſory Action, had upon the Merits. — 4. Where 
gained by the STATUTE of L1iMITATIONS..— Re- 
medy, in both Caſes: By a mere Writ of Ricar, 
the _ Writ in * E | 


CHAP. 
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'Cnap. VIIL 
auch the u Species of Ou STER. 


| I. | | | 
Uſter afs a Subject ** Caarrary real is, 
1. From Eſtates by SrarurE and Exxorr. 

2, From an Eſtate for XE ARS. 
2. 
Ouſter, from Eſtates by Srarurs or ELEOIr, 
is effected by a Kind of Diss EIsIx. Remedy: Reſ- 


titution, and Damages; by Aſſiſe of novel Diſſeiim. 


. 
Ouſter, from an Eſtate for YEARS, is effected by 
a like Diſſeiſin or EjzecTMEnT. Remedy: Reſti- 
tution, and Damages; 1. By Writ of Ejefione Fir- 
mae. 2. By Writ of Quare ejecit infra Terminum. 
. | 


A Writ of Ejectione Firmae, or Action of Treſpaſs 


in Ejectment, lieth where Lands, &c, are let for a 
Term of Years, and the Leſſee is ouſted or ejected 
from his Term; in which Caſe he ſhall recover Poſ- 


ſeſſion of his Term, and Damages. 


| 5. | 

This is now the uſual Method of trying Titles to 
Land, inſtead of an Action real: viz. By, 1. The 
Claimant's making an actual (or ſuppoſed) Leaſe 
upon the Land to the Plaintiff, 2. The Plaintiff's 


actual (or ſuppoſed) Entry thereupon. 3. His ac- 


tual (or ſuppoſed) Ouſter and Ejectment by the De- 
fendant. 


— —— om 1 1 
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fendant. For which Injury this Action is brought, 
either againſt the Tenant, or (more uſually) againſt 
ſome caſual, or fictitious, Ejector; in whoſe Stead 
the Tenant may be admitted Defendant, on condi- 
tion that the Leaſe, Entry, and Ouſter be confeſſed, 
and that nothing elſe be diſputed but the Merits of 
the T itle, claimed by the Leſſor * the Fin; , 

. . 

«a Writ of Quare ejecit infra Terminum is an \ Afton 
of a ſimilar Nature ; only not brought againſt the 
Wrongdoer or Ejector himſelf, but fich as are in 

nen under * Title. 


Ouſter of the Kino, or | his Grantees, is, T. That 
of a Nature ſimilar to the former, but differing in 
the Means of it's Remedy; which is, Delivery of 

Poſſeſſion, in conſequence of an Inqueſt of Office: 

Which Proceſs extends alſo to Chattels perſonal, 

2. Us uRpATION of Offices and Franchiſes. Remedy: 

By Writ of Quo Warranto; to ſeiſe them into the 

King's Hands. 3. RErus AL to Abr, or wrong- 

ful Removar & an Officer. Remedy: iſt. By 

Writ of Mandamus, unleſs Cauſe; to admit or re- 

ſtore him: To which if a falſe Cauſe be returned, 

the Remedy is by Action on the Caſe ; for Damages. 


My, Dy peremptoty Mandamus. 


k See ArPENDES, No, VIII. 


CHAP. 


Ch 
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C HA. IX. 
Of TaxspAss, Nusance, and Was TR. 


I, 

T\ResPass is an Entry upon, and Damage done 
1 to, another's Lands, by one's ſelf, or one's 
Cattel; without any lawful Authority, or Cauſe of 
Juſtification : Which is called a Breach of his Cloſe. 
Remedy: Damages; By Action of Treſpaſs, quare 
Clauſum fregit : Beſides that of Diſtreſs, Damage 
feaſant. | 


2. 
Nusance, or Annoyance, is any thing that work- 


eth Damage, or Inconvenience : And it is either a 


PUBLIC and cou Mo Nuſance, of which in the next 
Book; or, a PRIVATE Nuſance, which is any thing 
done to the Hurt or Annoyance of, 1. The corpo- 
real, 2. The incorporeal, Hereditaments of another, 
| 3. 5 
The Remedies, for a private Nuſance, {beſides 
that of Abatement,) are, 1. Damages; by Action on 
the Caſe; (which alſo lies for ſpecial Prejudice by a 
public Nuſance.) 2. Removal thereof, and Dama- 
ges; by Aſſiſe of Nuſance. 3. Like Removal, and 
Damages; by Writ of Quod permittat profternere. 


| 4+ | 

WasTE is a Spoil and Deſtruction in Lands and 
Tenements, to the Injury of him who hath, r. A 
7 | Right 


— —— o — — — — 
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Right of Common in the Lands. 2. The Remain. 
der or Reverſion of the Inheritance. 
5 | | 

The Remedies, for a Commoner, are, Reſtitution, 
and Damages; by Aſſiſe of Common: Or, Dama- 
ges only; by Action on the Caſe. 

6. 

The Remedy, for him in Remainder, or Rever. 
fion, .i is, 1. Preventive: By Writ of Eſtrepement at 
Law, or Injunction out of Chancery; to ſtay Waſte. 
2. Corrective: By Action · of Waſte; to recover the 
Place waſted, and Damages. 


CHAP. ' SR. 
of SUBTRACTION, and DISTURBANCE. 


UBZTRACTION is when one, - who. owes Services 
I to another, withdraws or neglects to perform 
them. This may be, 1. Of Rents, and other Ser- 
vices, due by TENURE. 2. Of thoſe due by Cus- 
TM. | 
uh Subtraction of Rents and Services, due by 
TzNuRE, the Remedy is, 1. By Diſtreſs ; to com- 
pel the Payment, or Performance. 2. By Action 
of Debt; to compel the Payment. 3. By Writ of 
 Ceſſavit , — and 4. By Writ of Right ſur Dee ; 
— to, recover the Land itſelf, 
3. For 


I. 


ain- 


10n, 
ma- 


Ver- 
IC at 
ſte, 

the 
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For Subtraction of Services, due by CusTom, the 
Remedy is, 1. By Writ of Sefia ad Molendinum, 
Furmim, Torrale, Sc; to compel the Performance, 


and recover Damages. 2. By Action on 1 the Cale ; 


for AM only. 
4 
nen is the Hindering, or Diſquiering, 
the Owners of an incorporeal Hereditament, i in * 
regular and lawful Enjoyment of it. | 


Diſturbances are, 1. Of FRANCHISES. 2. Of 
Commons. 3. Of Wars. 4. Of Tznuxs.' 5. Of 
PATRONAGE. | | | 8 1 

| 6. 40% 

Diſturbance, of FxAN HIS ES, is remedied by a 
ſpecial Action on the Caſe; for Damages. 

Diſturbance, of Common, is, 1. InTER com- 
MonING Without Right. Remedy: Damages; by 
an Action on the Caſe, or of Treſpaſs : Beſides 
Diſtreſs, Damage feaſant; to compel Satisfaction. 
2. SURCHARGING the Common. Remedies : Diſ- 
treſs, Damage feaſant ; to compel Satisfaction: Ac- 
tion on the Caſe; for Damages: Or, Writ of Ad- 


meaſurement of Paſture; to apportion the Common; 


- and Writ de ſecunda Superoneratione ; for the ſuper- 


numerary Cattel, and Damages. 3. ENcLoSURE, or 


Obſtruction. Remedies : Reſtitution of the Com- 
mon, and Damages; by Aſſiſe of novel Diſſeiſin, 


and 


þ 
1 
* 
11 
0 
: 
+ 

be 
* 9 
i 
we. 
1. + 
1% 
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and by Writ of Quod permittat : Or, Os only; 
by Action on the Caſe. | 

8. 


i "ne of Wars, is the Obſtruction, 1. Of 
2 Way in groſs, by the Owner of the Land. 2. Of 
a Way appendant, by a Stranger. Remedy, for 
both: Damages; by Action on the Caſe. 
Diſturbance, of TENVURE, by driving away Te- 
nants, is remedied by a ſpecial Action on the Caſe; 


for — 


10. 
ies of PATRONAGE, is the Hindrance 
of a Patron to preſent his Clerk to a: Benefice; 
whereof UsuvRPATIOx, within fix Months, is now 
became a Species, 
11. 

Diſturbers may be, 1. The Pſeudo-Patron, by 
his wrongful Preſentation. 2. His Clerk, by de- 
manding Inſtitution. 3. The Ordinary, by refuſing 
the — of the true Patron. 

. 

The n are, 1. By Aſſiſe of darrein Pre- 
| feutment;, 2. By Writ of Quare impedit ; — to compel 
Inſtitution 'and recover Damages : Conſequent to 
which are the Writs of Quare incumbravit, and Quare 
non admiſit; for ſubſequent Damages. 3. By Writ 
of Right of Advowſon; to compel Inſtitution, or 
eſtabliſh the permanent Right. 


CHaAP. 


Ch 


III. 


A P. 
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Es, 


07 the PursuIT of Remedies, by Acriox in the 
Courts of common Law; and firft, of wo 
GINAL, and PROCESS. 


SS 
HE Pursv1T of the ſeveral Radios furniſh- 
ed by the Laws of ExncLanD, is, 1. By Ac- 
TION in the Courts of comMon Law. 2. By Fao- 
CEEDINGS in the Courts of Equity. 
2. 

Of an Acriox in the Court of common PLEAS 
(the proper Court for proſecuting civil Suits) the 
orderly Parts are, 1. The ox1G1naL Writ. 2. The 
PRockss. 3. The PLEADINGS. 4. The DEMUR- 
RER, Or Is8VUE. 5. The Trial. 6. The Jupe- 
MENT. 7. The Appear. 8. The ExecuTion. 

3. 

The ox IOIN AL Writ is the Dain or Founda- 
tion of a Suit, and is either a Praccipe', where ſome- 
ng | in certain is demanded ; or a Si fecerit te ſecu- 
rum, where nothing is demanded in certain, but 
only 4 a Satisfaction in general: Both iſſuing out of 


Chancery under the King's great Seal, and return 


able in Bank during Term: time. 
1 See Arp, No. IX, §. 1. m See arrxrön, No. VIII. F. 3, 


4. PRo- 


3 - — 1 
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| Process © is the 3 of compelling the De- 


fendant to appear in Court; and it includes, 1. Sum- 


mons, and the ſubſequent judicial Writs of Attach- 
ment (which is ſometimes the firſt or original Pro- 


ceſs) and Diſtringas, or Diſtreſs infinite. 2. The Writs | 


of Capias ad reſpondendum, and Teſtatum Capias ; which 
are meſne Proceſs : (Or, inſtead of theſe, in the King 


Bench, the Bill of Middleſex, and Writ of Latitat; 
—and, in the Exchequer, the Writ of Quo minus.) 
3. The alias and pluries Writs. 4. The Exigent, or 
Writ of Exigi facias, Proclamations, and Outlawry. 
5. Appearance, and common Bail. 6. The Arreſt, 
7. Special Bail, eo the Sheri, 2 the 
— 6 


5 C HAP. XII. 
| Of PLEADINGS, DEMURRER, and Issuk. 


/ | "+ | 
LEtapincs* are the mutual Altercations of the 
Plaintiff and Defendant in Writing ; under 
which are comprized, 1. The Declaration or Count; 
(wherein, incidentally, of the Viſne, Nonſuit, Re- 
traxit, and Diſcontinuance.) 2. The Defence, Im- 
parlance, View, Oyer, Aid, Voucher, or Age. 
3. The Plea; which is either a piLaTory Plea, 
(iſt, to the Juriſdiction ; 2dly, in Diſability of the 
No Va, de — 4 el §. 2, 37 4» 5. o See AryENDIN, 
Plaintiff ; 


) 
e 


the 
nder 
unt; 
Re- 
Im- 
Age. 
Plea, 
the 


ENDIX, 


iff; 


Plaintiff; 3dly, in Abatement :) Or it is a Plea To 
_ THE AcT10N ; ſometimes confeſſing the Action, 


either in whole, or in part; (wherein of a Tender, 
and Set- off; ) but uſually denying the Complaint, by 
pleading, iſt, a ſpecial Bar; (wherein of Juſtifica- 
tions, the Statutes of Limitation, &c;) and 2dly, 
the general Iſſue. 4. Replication, Rejoinder, Sur- 


rejoinder, Rebutter, Surrebutter, &c. Therein of 


Eſtoppels, Duplicity, Departure, Proteſtation, and 
other Incidents of Pleading. 

Iss ux is where the Parties, in a Courſe of Plead- 
ing, come to a Point affirmed on one Side and de- 
nied on the other: Which, if it be a Matter of Law, 
is called a DEMURRER *; if it be a Matter of Fact, 


ſtill retains the Name of an IssuE ?, of Fact. 


3. 

Cox TIN uANx Eis the Detaining of the Parties 
in Court from Time to Time, by giving them a 
Day certain to appear upon. And, if any new Mat- 
ter ariſes ſince the laſt Continuance or Adjournment, 
the Defendant may take Advantage of it, even after 
Demurrer or Iſſue, by alleging it in a Plea puis dar- 
rein Continuance. | 

p See AryENDix, No. IX. $. 6, | q See ArrINDIx, No. VIII, . 4. 
r See AND, No, VIII. §. 4. No. IX. F. 6. 
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CMA. XIII. 
Of the ſeveral Species of TIA. 
. | 


RIAL is the Examination of the boi put in 
Iſſue. 


| 2. | 
The Trial of an Iflue of Law, or Demurrer, is 
by the Opinion of the Judges of the Court. 
0 3. ey 
The Trial of an Iflue of Facr is, 1. By the Re- 
CORD. 2. By INSPECTION. 3. By WiTNEssEs. 
4. By CERTIFICATE. 5. By WaOERR of BaTTEL. 
6. By Wacer of Law. 7. By Juxv. 
3 4. 
Trial by the RzecorD is had, when the Exiſ- 


tence of ſuch Record is the Point in Iſſue. 


* 

Trial by InspzcT10Nn is had by the Court, prin- 
cipally when the Matter in Iſſue is the evident Ob- 
ject of the Senſes. | 
| 6. 

Trial by WiTNEssSEs (the regular Method in the 
civil Law) is only uſed on a Writ of Dower, when 
the Death of the Huſband is in Iflue. 


| 155 
Trial by CR TIF Ic Ax is had in thoſe Caſes, where 


ſuch Certificate muſt have been concluſive to a Jury. 


8. Trial 


18 
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. 


Trial by WAOER of BAT TEL, in civil Caſes, is 
only had on a Writ of Right: But, in lieu thereof, 
the Tenant may have, at his Option, the Trial by 


the GRAND Ass ISE. 


I 


Trial by Wactr of Law is only had, where the 
Matter in Iſſue may be ſuppoſed to have been privi- 
ly tranſacted, between the Parties themſelves, with- 
out the Intervention of other Witneſſes. 


CH AP. XIV. 


Of the Trial by Jux. 


I. 


LF \Rial by Jux v is, I. EXTRAORDINARY ; as, 
by the grand Aſſiſe, in Writs of Right; and 


by the grand Jury, in Writs of Attaint. 2. Oxp1- 


NAR. 


{ 


2. 
The Method and Proceſs of the 0RpÞINa&y Trial 
by Jury? is, 1. The Writ of Venire facias to the 


Sheriff, Coroners, or Eliſors; with the ſubſequent 


compulſive Proceſs of Habeas Corpora, or Diſtringas. 
2. The Carrying down of the Record to the Court 


of Ni prius. 3. The Sheriff's Return; or Panel of, 


iſt, ſpecial, 2dly, common Jurors. 4. The Chal- 
lenges; 1ſt, to the Array; 2dly, to the Polls of 


s See AreENDix, No. VIII. 5. 4. 
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the Jurors; either, propier Honoris Reſpeftum, prop- 


ter Defetum, propter Affectum, (which is ſometimes a 


principal Challenge, ſometimes to the Favour, ) or, 


propter Delilum. 5. The Tales de circumſtantibus. 
6. The Oath of the Jury. 7. The Evidence; which 


is either by Proofs, 1ſt, written; 2dly, parol; — or, 
by the private Knowlege of the Jurors. 8. The 


Verdict; which may be, m POvy: ; —_ g 
3dly, — 


CMH AP. XV. 
Of Jupe@mENT, APPEAL, and EXECUTION. 


: I, | 
Hatever is tranſacted at the Trial, in the 
| Court of N prius, is added to the Record 
under the Name of a Pos rA: Conſequent upon 
which is the JUDGMENT. 5 

„ 
- JuDGMENT is the Sentence of Law, pronounced 
by the Court, upon the Matter contained in the 


Ranged" 


3. 
Judgment may be ARRESTED © or ed for 


Jude 1. Extrinſic, or dehors the Record. 2. In- 
W or within it. 05 


„ 4 - erbe, No. VIII. &. 4. 


4. Judg- 


J. 


for 
In- 
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Judgments are, 1. Interlocutory. 2. Final; 
which are either complete at firſt, or incomplete till 
perfected by a Writ of Enquiry. 

5. 
CosTs, or Expenſes of Suit, are now the neceſ- 
ſary Conſequence of obtaining Judgment. 
6. 
Proceedings, in the Nature of ApPEALS from 
Judgment, are, 1. A Writ of ATTainT; to im- 
peach the Verdict of a Jury ; which of late has been 
ſuperſeded by new Trials. 2. A Writ of Audita 
Nuerela; to diſcharge a Judgment by Matter that 
has ſince happened. 3. A-Writ of ERROR, from 
one Court of Record to another; to correct Judg- 


ments, erroneous in point of Law, and not helped 


by the Statutes of Amendment and Jeofails. 


EXECUTION is the Putting in Force of the Sen- 
tence or Judgment of the Law: Which is effected, 
1. Where Poſſeſſion of the Thing itſelf is recovered ; 
by Writ of Habere facias Seiſmam, Poſſeſſionem, Qt. 
2. Where Money only is recovered; by Writ of, 
iſt, Capias ad Satisfaciendum ”, againſt the Bopy of 
the Defendant; or, in default thereof, Scire facias 


againſt his Bail. 2dly, Fieri facias*, againſt his 
Goops and Chattels. gdly, Levari facias, againſt 


his Goops, and the Proe1Ts of his Lanps. 4thly, 
Elegit, againſt his Goops, and the Poss Ess row of 


u See AyrPENDIx, No. IX, 5. 6. w x See AyyExDIxX, No. IX. 5 7. 


his 
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his LAxps. gthly, Extend: facias, and other Proceſs, 
on Statutes, Recognizances, &c, againſt his Bop v, 


LanDs, and Goops, 


Cnaye. XVI. 
Proceedings in the Courts of EaviTY. 


I. 
Qui, being the Correction of that wherein 
E the Law (by reaſon of it's Univerſality) is de- 
ficient, ſnould not therefore interfere where Relief 
may be had by the ordinary Courſe of Law. 
2. 
Aequitas ſequitur Legem; and therefore Equity ſhould 
never weaken the fundamental Rules of Property, 
eſtabliſhed by the common Law. 


Suits in Equity, from tie Variety of Circumſtan- 


ces therein conſidered, muſt neceſſarily be of longer 
Duration than Suits at the common Law. 


4. 
The Buſineſs of Equity is almoſt infinite; but is 


chiefly to give Relief in Matters of Fxaup, Acci- 
DENT, and TRrusT ; ſecundum Conſcientiam, & Arbi- 
trium boni Viri, 


5 | 
The Proceedings in the Court of Chancery, (to 


"Which thoſe in the Exchequer very nearly conform, ) 
| are, 


I ( 


ein 
de- 
lief 


11d 


zer 
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are, 1. Bill. 2. Writ of Subpoena; and, perhaps, 
Injunction. 3. Proceſs of Contempt; viz. (ordi- 
arily ) Attachment, Attachment with Proclama- 
tions, Commiſſion of Rebellion, Serjeant at Arms, 
and Sequeſtration. 4. Appearance. 5. Demurrer. 
6. Plea. 7. Anſwer. 8. Exceptions; Amend- 
ments; croſs, or ſupplemental, Bills; Bills of Re- 
vivor, Interpleader, &c. g. Replication. 10. Iſſue. 
11. Depoſitions, taken upon Interrogatories; and 
ſubſequent Publication thereof. 12. Hearing. 
13. Interlocutory Decree ; feigned Iſſue, and Trial; 
Reference to the Maſter, and Report ; &c. 14. Fi- 
nal Decree. 15. Rehearing, or Bill of Review, 
16. Appeal to Parliament. 


r r 
2 


—— 
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Book THE FOURTH, 


Of evusLic WRoNGs, or Crimes and 
MisDEMESNORS. 


CHAPTER: I 


Of the NATURE of CRIMES, and PUNISHMENTS. 


| I. 
N treating of puBL1c WRronGs may be conſider- 
ed, 1. The general Nature of Crimes, and 
Puniſhment. 2. The Perſons capABLE of com- 
mitting Crimes, and their ſeveral DroREESõ of Guilt. 
3. The ſeveral Spzcizs of Crimes, and their re- 
4. The Means of PRxEVEN- 
TION. 5. The Method of PuxIsRMENr. | 
2. ä 
A CRIME, or MispEMESNOR, is an Act com- 
mitted, or omitted, in Violation of a public Law, 
either. forbidding or commanding it. | 


. 
Crimes are diſtinguiſhed from civil Injuries, in 
that they are a Breach and Violation of the pusL1c 
Rights, due to the whole Community, conſidered ; as 
a Community. | 
4. PuNISH- 


Boo IV, 


Ch. 1. the Laws of ENGLAND. 105 


4. 
PUNISHMENTS may be conſidered with regard to, 
1. The Po WER; 2. The Exp; 3. The MINS] 
—of their Infliction. | 


The Powter, or Right, of inflicting human 
Puniſhments, for NaTURAL Crimes, or ſuch as are 
Mala in ſe, was by the Law of Nature veſted in e- 
very Individual ; but, by the fundamental Contract 
of Society, is now transferred to the ſovereign Pow- 
er: In which alſo is veſted, by the ſame Contract, 
the Right of puniſhing pos 11 1vE Offences, or ſuch 
as are Mala prohibita. 

6. 

The Exp of human Puniſhments is to prevent 
future Offences; 1. By amending the Offender 
himſelf. 2. By deterring others through his Ex- 
ample. 3. By depriving him of the Power to do 
future Miſchief, - 


| 275 

The Mx aAsuRE of human Puniſhments muſt be 
determined by the Wiſdom of the ſovereign Power, 
and not by any uniform univerſal Rule: Though 
that Wiſdom may be regulated, and aſſiſted, by cer- 
tain general, equitable, Principles. 


Cu Ay. 
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Cnay. II. 
Of the Perſons CAPABLE of committing Crimes, 
4p and their ſeveral DEGREES of Guile. 


K. 
A Perſons are caraBLE of committing 
Crimes, unleſs there be in them a Derecr of 
WIIL: For, to conſtitute a legal Crime, there muſt 
be both a vitious Will, and a vitious Act. | 
2. 

The Will does not concur with the Act, 1. Where 
there is a Defe& of UnDzxsTAnDING. 2. Where 
no Will is EXERTED. 3. Where the Act is con- 
STRAINED by Force and Violence. 

3· | 

A vitious Will may therefore be wanting, in the 
Caſes of, 1. Infancy. 2. Ideocy, or Lunacy. 
3. Drunkenneſs; which doth not, however, excuſe, 
4. Misfortune, or Chancemedley. 5. Ignorance, 
or Miſtake of Fact. 6. Compulſion, or Neceſſity : 
which is, 1ſt, that of civil Subjection; 2dly, that 
of Dureſs per Minas; 3dly, that of chooſing the 
leaſt pernicious of two Evils, where one is unavoid- 
able ; 4thly, that of Want, or Hunger ; which 1s 
no legitimate Excuſe. 

4. h 
The King, from his Excellence and Dignity, and 


alſo incapable of doing Wrong. 
p g Wrong * 


IV. 


nes, 
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5. 

The different DEOREES of Guilt in Criminals 

are, 1. As PRINCIPALS. 2. As ACCESSORIES. 
6. 

A PxrinciPeaL in a Crime is, 1. He who com- 
mits the Fact. 2. He who is preſent "7 aiding, 
and abetting, the Commiſſion. 

7. 

An Accxss0Ry is he who doth not commit the 
Fact, nor is preſent at the Commiſſion ; but is in 
ſome ſort concerned therein, either BEFORE or AFTER. 

| 8. | | 

Acceſſories can only be in petit Treaſon, and Fe- 
lony : In high Treaſon, and Miſdemeſnors, all are 
Principals. 


9. 

An Acceſſory, Berore the Fact, is one who, 
being abſent when the Crime is committed; hath 
procured, counſelled, or commanded another to 
commer it. 


mh 

An Acceſſory, AFTER the Fact, is where a Per- 
ſon, knowing a Felony to have been committed, 
receives, relieves, comforts, or aſſiſts the Felon. 
Such Acceſſory is uſually entitled to the Benefit of 
Clergy ; where the Principal, and Acceſſory BE- 
FORE the Fact, are excluded from it. 


} 
[ 
l 
| | 
| 
| 
| 
| 
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CH Ap. III. 


Q Offences againſt the Divine Law, and the 
Law of NATIONs. 


| I. 
Rimes and Miſdemeſnors, cognizable by the 
Laws of EncLanD, are ſuch as more im- 
mediately offend, 1, The pivine Law. 2. The 
Law of Nations. 3. The municiPar Law. 
24 7 
Crimes, more immediately offending the p1vixi 
Law, are, 1. AposTacy. For which the Penalty 
is Incapacity, and Impriſonment. 2. Heres! 
Penalty, for one Species thereof: The ſame. 3. Of. 
fences againſt the eſtabliſhed Cyuzcn : — Either, by 
REVILINd it's Ordinances. Penalties : Fine; De- 
privation ; Impriſonment ; Forfeiture. — Or, by 
Nox coxroxuITx to it's Worſhip : 1ſt, Through 
total IRRELIGI0Nn., Penalty: Fine. 2dly, Through 
proteſtant Diss EN TIN. Penalty: Suſpended by 
the Toleration Act. 3dly, Through Por ER, ei- 
ther in Profeſſors of the popiſh Religion, popiſh 
Recuſants convict, or popiſh Prieſts. Penalties: 
Incapacity ; double Taxes; Impriſonment; Fines; 
Forfeitures; Abjuration of the Realm; Judgment 
of Felony, without Clergy ; and Judgment of high 
Treaſon. 4. BLASPHEMY. Penalty: Fine, Impri- 


ſonment, and corporal Puniſhment. 5. Profane 


SWEARINC 


Ch! ' 
SWEA 
Houl 


@ leaſt, 


and 1 
Fine, 
8. Sa 
KENN 
NESS. 
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SWEARING and CuRsinG. Penalty: Fine, or 
Houſe of Correction. 6. Wire RAT TH; or, at 


eaaſt, the Pretence thereto. Penalty: Impriſonment, 


and Pillory. 7. Religious ImrosTuREs. Penalty, 
Fine, Impriſonment, and . corporal Puniſhment. 
8. SABBATH-BREAKING, Penalty: Fine. 9. DRux- 
KENNESS. Penalty: Fine, or Stocks. 10. LEwp- 
rss. Penalties: Fine; Impriſonment ; Houſe of 
Correction. | 
Lange 

Crimes againſt the Law of NArioxs, animad- 
verted on by the Laws of Ex LAND, are, 1. Vio- 
lation of Sarz-ConpucTs. 2. Infringement of the 
Rights of EMBassapors. Penalty, in both: Ar- 
bitrary. 3. Pix Ac. Penalty: Judgment of F. e- 
lony, without Clergy. 


CHAP. 


| 
/ 
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C HAP. IV. 


Of Offences more eſpecially againſt the Kine, and 
bis Government ; and, firſt, of HIN TREASON. 


I, 

CF Rimes, and Miſdemeſnors, more peculiarly of. 
A fending the Municiear Law, are thoſe which 

eſpecially affect, 1. The KINO, and his Government. 

2. The COMMONWEALTH. 3. INDIVIDUALS, 

| 1 | 
_ Offences, eſpecially affecting the Kino, and his 
Government, are, 1. Hicy TREASON. 2. Fero- 
vIES injurious to the Prerogative. 3. PRAEMUNIEI. 
4. Other MrspRISIOxS and Cox TEMP As. 

3. 

Hicn TREASON, according to the Statute of 
EpwaRp III. may be committed, 1. By Comp ass- 
ING or IMAGINING the DEATH of the King, or 
Queen-conſort, or their eldeſt Son and Heir; de- 
monſtrated by ſome overt Act. 2. By VioLartixo 
the King's Companion, his eldeſt Daughter, or 
the Wife of his eldeſt Son. 3. By ſome overt A& 
of LE VINO Wax againſt the King in his Realm. 
4. By ADHERENCE to the King's Enemies. 5. By 
CouNnNTERFEITING the King's great or privy SEAL. 
6. By CounNTERFEITING the King's Money, or 
Importing counterfeit Money. 7. By KitLinG the 
Chancellor, Treaſurer, or King's Juſtices, in the 
Execution of their Offices. 

4. Hicn 


K IV. 
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4. 
Hicn TRERASONs, created by ſubſequent Statutes, 


| are ſuch as relate, 1. To Paps rs: As, the repeat- 


ed Defence of the Pope's Juriſdiftion ; the Coming 
from beyond Sea of a natural-born popiſh Prieſt ; 
the Renouncing of Allegiance, and Reconciliation 
to the Pope, or other foreign Power. 2. To the 
CoiNAGE, or other Signatures of the King: As, 
Counterfeiting (or, Importing and Uttering coun- 
terfeit) foreign Coin, here current; Forging the 
Sign manual, privy Signet, or privy Seal ; Falſify- 
ing, &c, the current Coin. 3. To the proTEsT- 
ANT SUCCESSION : As, Correſponding with, or 
Remitting Money to, the Pretender or his Sons ; 
Endeavouring to impede the Succeſſion ; Writing or 
Printing, in Defence of the Pretender's Title, or in 
Derogation of the Act of Settlement, or of the Pow- 
er of Parliament to limit the Deſcent of the Crown. 


5, 

The PuniSHMENT of high Treaſon, in MaLEs, 
is (generally) to be, 1. Drawn. 2. Hanged. 3. Em- 
bowelled alive. 4. Beheaded. 5. Quartered. 6. The 
Head and Quarters to be at the King's Diſpoſal. 
But, in Treaſons relating to the Coin, only to be 
drawn, and hanged till dead. FzMALEs, in both 
caſes, are to be drawn, and burned alive. 


CHAp. 
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C HAP. V. 
i: other Crimes, felling t the Kine and © 


Government. 


T. | 
"\ELowny is that Offence, which occaſions the to- 
tal Forfeiture of Lands or Goods at common 
Law; now uſually alſo puniſhable with Death, by 
Hanging; unleſs through the Benefit of Clergy. 


5 
FrLONIES, injurious to the King's Prerogative (of 


which ſome are within, others without, Clergy) are, 
t. Such as relate to the Corn : As, the wilful Utter- 
ing of counterfeit Money, &c; (to which Head ſome 
inferior Miſdemeſnors affecting the Coinage may be 
alſo referred.) 2. Conſpiring or Attempting to kill a 
PRIVY COUNSELLOR. 3. Serving FOREIGN States, 
or Enliſting Soldiers for rox ETON Service. 4. Em- 
bezzling the King's Ax MOUR or SToREs. 

. | 
| PRAEMUNIRE, in it's original Senſe, is the Of- 


fence of Adhering to the temporal Power of the 
Pope, in Derogation of the regal Authority. Pe- 


nalty : Outlawry, Forfeiture, and Impriſonment : 
Which hath ſince been extended to ſome Offences of 


a different Nature. 


4. Other 


IV. 


ther 
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4. 

Other Mis PRISIONS and Cox TEM TS are, 1. NE- 
GATIVE 3 Viz. iſt, Miſpriſion of TREASON. Pe- 
nalty : Forfeiture and Impriſonment. 2dly, Miſpri- 
fion of FEeLony. Penalty: Fine and Impriſonment. 
gdly, Concealment of TRRASURE TROVE. Penal- 
ty: Fine and Impriſonment. 2. Pos fTIVE; viz. 
iſt, MAL-aDMINISTRATION of public Truſts, U- 
ſual Penalties : Baniſnment; Fines; Impriſonment; 
Diſability. 2dly, Contempts againſt the King's Px E- 
ROGATIVE, Penalty: Fine, and Impriſonment. 


2dly, Contempts againſt his PERSON, and Govern-. 


MENT. Penalty: Fine, Impriſonment, and infa- 
mous corporal Puniſhment. 4thly, Contempts a- 
gainſt his TITLE. Penalties : Fine, and Impriſon- 
ment; or, Fine, and Diſability. gthly, Contempts 
apainſt his PaLAcks, or CourTs of Juſtice. Pe- 
nalties: Fine; Impriſonment; corporal Puniſh- 
ment; Loſs of right Hand; Forfeiture. 


H CHAP, 


| 
i 
b 


- rr — 


114 An AnaLvs1s of Book IV. 


Cuap. VI. 


Of Offences againſt the COmMonweALTE ; and, 
firſt, againſt the public JosT ICE, and the Pub- 


lic PEACE. 
1. 


Rimes, eſpecially affecting the Couuox. 
WEALTH, are Offences, 1. Againſt the public 
JvsTICE, 2. Againſt the public'Pzacsz. 3. Againſt 
the public TRADE. 4. Againſt the public are 
5. Againſt the 432155 OECONOMY. 
2 
Offences, againſt the public Jvsriok, are, 1. Va- 
CATING Records, and PERSONVATINO others in 
Courts of Juſtice. Penalty: Judgment of Felony, 
uſually without Clergy. 2. CompeLLINnG Priſoners 
to become ArpRoveRs. Penalty: Judgment of 
Felony. 3. OBsTRUCTING the Execution of Proceks. 


4. ESCAPES. 5. BREACH of Priſon. 6. Rescve. — 


Which four may be either Felonies, or Miſdemeſ- 
nors puniſhable by Fine and Impriſonment. 7. R- 
TURNING from TRANSPORTATION. This is Felo- 
ny, without Clergy. 8. Taking REewarps, to 
HELP one to his ſtolen Goods. Penalty : The ſame 
as for the Theft. 9. Rectrivinc ſtolen Goods. Pe- 
nalties: Tranſportation ; Fine; and Impriſonment. 
10. THEFTBOTE. II. BARRETRY, and Suing in a 
feigned Name. 12. MainTENANCE. 13. CHAM- 
PERTY. — Penalty, in theſe four: Fine, and Im- 


priſonment, 14. CoMpounDING Proſecutions on 
penal 
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penal Statutes. Penalty: Fine, Pillory, and Diſa- 
bility. 15. Coxs PIRACY; and Threats of Accuſa- 
tion in order to extort Money, &c. Penalties : The 
villenous Judgment; Fine; Impriſonment ; Pillory 
Whipping ; Tranſportation. 16. PzRjury, and 
Subornation thereof. Penalties : Infamy; Impriſon- 
ment; Fine, or Pillory ; and, ſometimes, Tranſpor- 
tation or Houſe of Correction. 17. BRIBEERY. Pe- 
nalty : Fine, and Impriſonment. 18. EM BRAC ERV. 
Penalty: Infamy, Fine, and Impriſonment. 19. FaLsE 
VeRDICT. Penalty: The Judgment in Attaint. 
20. NEGLIGENCE of public Officers, &c. Penalty: 
Fine and Forfeiture of the Office. 2 1. OppRESSTON 
by Magiſtrates. 22. Ex TrORTION of Officers. Pe- 
nalty, in both: Impriſonment, Fine, and, ſometimes, 
Forfeiture of the Office. 
ia 

Offences, againſt the public Pz ace, are, 1. RioT- 
ous ASSEMBLIES to the Number of TwELVE. 
2. Appearing armed, or Hunting, in Dis6v1sE. 
3. THREATENING by Letters. — All theſe are Felo- 
nies, without Clergy. 4. Deſtroying of TurNnPIKEs, 
&c. Penalties: Whipping  Impriſonment; Judgment 
of Felony, with and without Clergy. 5. AFFRays. 
6. RioTs, Rours, and UNLAWFUL ASSEMBLIES, 
7. Tumultuous PtTITIONING. 8. Forcible Ex- 


TRY and DETAINER. --- Penalty, in all four: Fine, 
and Impriſonment. 9. Going unuſually AxMED. 
Penalty : Forfeiture of Arms, and Impriſonment. 
10, Spreading raLs: News. Penalty: Fine, and 
11. Pretended PRopatcits. Pe- 


H 2 


Impriſonment. 
nalries : 
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F orfeiture; Incapacity; Becoming Aliens. 
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nalties : Fine; Impriſonment ; and Forfeiture. 
12. CHALLENGES. Penalty: Fine, Impriſonment, 
and, ſometimes, Forfeiture. 13. LIBELS. Penal- 
ty: Fine, and corporal Puniſhment. 


aA. VII. 


Of the remaining Offences againſt the CouMO. 
WEALTH. | 


15 

Ffences, againſt the public TRADE, are, 

1. OwLincG. Penalties : Fines; Forfeiture; 
Impriſonment ; Loſs of left Hand; Tranſportation; 
Judgment of Felony. 2. SMUOOLIN G. Penalties : 
Fines; Loſs of Goods; Judgment of Felony, with- 
out Clergy. 3. FRaupuLENT BanKRuPTCY, Pe- 
nalty : Judgment of Felony, without Clergy. 
4. Usvury. Penalty: Fine, and Impriſonment. 
5. CHeaTinNG. Penalties: Fine; Impriſonment; 
Pillory; Tumbrel; Whipping, or other corporal 
Puniſhment ; Tranſportation. 6. FortsTALLING, 


7. RECRATIxG. 8. EnGROSSING, --- Penalties, for 
all three: Loſs of Goods; Fine; Impriſonment ; 


Pillory. 9. MonopoL1ts, and CoMBinaTIOns to 


' raiſe the Price of Commodities. Penalties : Fines; 


Impriſonment ; Pillory ; Loſs of Ear; Infamy ; and, 
ſometimes, the Pains of Praemunire. 10. Exerciſing 
a TRADE, not having ſerved as Apprentice. Penal- 
ty; Fine. 11. Tranſporting, or Reſiding abroad, of 
ARTIFICERS. Penalties: Fine ; Impriſonment ; 


2. Ot- 


& 


Ct 


Ch. 7. the Laws of ENGLAND. 117 


2. 

Offences, againſt the public HEALTRH, are, 
I. IRREGULARITY, in time of the PLacue, or of 
QUARENTINE. Penalties : Whipping ; Judgment 
of Felony, with and without Clergy. 2. Selling 
UNWHOLESOME PRoOv15S1ONS. Penalties : Amerce- 
ment; Pillory; Fine; Impriſonment ; Abjuration. 
*&2 3. 

Offences againſt the public Oz cov ov, or do- 
meſtic Order of the Kingdom, are, 1. Thoſe rela- 
ting to CLANDESTINE and IRREGULAR MARRI- 
AGES. Penalties: Judgment of Felony, with and 
without Clergy. 2. Bicamy, or (more properly) 
PoLyGaMy. Penalty: Judgment of Felony. 
3. WanDERING, by SoLDIERS or MARINERS. 
4. REMAininG in Ex LAND, by EGVPTIANS. Both 
theſe are Felonies, without Clergy. 5. IpLENEsõs, 
DisoRDER, VacRaNcy, and INCORRIGIBLE Ro- 
GUERY. Penalties: Impriſonment ; Whipping ; 
Judgment of Felony. 6. Common NusaNnces, 
iſt, in Highways, &c; 2dly, by offenſive Trades; 
zdly, by diſorderly Houſes ; 4thly, by Cottages; 
;zthly, by Fireworks; 6thly, by Eveſdropping ; --- 
Penalty, in all: Fine. --- 7thly, by common Scold- 
ing. Penalty: The cucking Stool. 7. Luxury; 
in Diet. Penalty: Uncertain. 8. GaminoG. Pe- 
nalties: To Gentlemen, Fines; to others, Fine 
and Impriſonment; to cheating Gameſters, Fine, 
Infamy, and the corporal Pains of Perjury. 9. D- 
STROYING the GAME. Penalties: Fines ; and cor- 


poral Puniſhment. 
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CAR Ar. VIII. 


Of Crimes againſt IxpIVIpVALSö and, firſt, 
of HoMICIDE. 


T. 
Rimes, eſpecially affecting InDrviouaLs, are, 
1. Againſt their PERSONAL SECURITY. 2. A- 


gainſt their PERSONAL LIBERTY, 3. Againſt their 


HaBiTATIONS. 4. Againſt their PRopERTY. 
| 1 
Crimes againſt the pxRSONAL SECURITY of Indi- 
viduals, are, 1. By Hou, or Deſtroying Life. 
2. By other cox ORAL. Injuries. 
3 | 
Homr1ci1DE is, 1. JUSTIFIABLE. 2. EXCUSA- 
BLE. 3. CRIMINAL. | 
| 4. 
Homicide is JUSTIFIABLE, 1. By Neceſſity, and 


Command of Law. 2. By Permiſſion of Law; iſt, 
for the Furtherance of public Juſtice; 2dly, for 


Prevention of ſome forcible F * 
| 5. 

| Homicide is e nn 1. per Infortunium, or 
by Chancemedley. 2. Se defendendo, or in Self-De- 


fence. - Penalty, in both: Forfeiture of Goods, 
which however is pardoned of courſe. 


6. 
 Carminar, Homicide is the Killing of a human 
Creature without Juſtification or Excuſe. This is, 
I. Killing onz's sELIT. 2. Killing ANOTHER. 
7. Killing 
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Killing onz's SELF, or SeLr-MuRDER, is where 
one deliberately, or by any unlawful malicious Act, 
puts an End to his own Life, This is Felony; 
puniſhed by ignominious Burial, and Forfeiture of 
Goods and Chattels. 

8. 

Killing ANOTHER is, 1. MANSLAUGHTER, 
2. MURDER, 

9. | 

MANSLAUGHTER is the unlawful Killing of an- 
other ; without Malice, expreſs or implied. This 
is Felony, but within Clergy ; except in the Caſe of 
STABBING. 

SHANE 10. | 

MuRrDex is when a Perſon, of ſound Memory 
and Diſcretion, unlawfully killeth any reaſonable 
Creature, in Being, and under the King's Peace; 
with Malice aforethought, either expreſs or implied. 
This is Felony, without Clergy ; puniſhed with 
ſpeedy Death, and Hanging in Chains, or Diſſec- 
tion, 

11. 

PETIT TREASON (being an aggravated Degree 
of Murder) is where the Servant kills his Maſter, 
the Wife her Huſband, or the Eccleſiaſtic his Su- 
perior. Penalty: In Men, to be drawn, and hang- 
ed; in Women, to be drawn, and burned. 


en 
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Cuav...-IX, 


Of other Crimes, affecting the PERSONAL Sxcv- 
RITY and PERSONAL LIBERTY of Individuals, 


I, 
Rimes affecting the PERSONAL SECURITY of 
{ Individuals, not amounting to Homicide, are, 
1. MAVYRHEM; and alſo SyooTinG at another. Pe- 
nalties : Fine; Impriſonment ; Judgment of Felony, 
without Clergy. 2. Forcible ABpucT1ion, and Mar- 
RIAGE or DEFILEMENT, of an Heireſs : which is 
Felony : Alſo, SrEALING, and DEFLOWERING or 
MarxryinG, any Woman-Child under the Age of 
SIXTEEN Years; for which the Penalty is Impriſon- 
ment, Fine, and temporary Forfeiture of her Lands. 
3.Rayz; and alſo c ARNAL⁴KNOWLEOE of a Woman. 
Child under the Age of Tex Years. 4. Bucczsy, 
with Man or Beaſt. — Both theſe are Felony, without 
Clergy. 5. ASSAULT. 6. BaTTERy ; eſpecially of 
Clergymen. 7. WounpinG. Penalties, in all three: 
Fine; Impriſonment; and other corporal Puniſh- 
ment. | 
Pg 2. | 
Crimes, affecting the pzrsoN ar. LIEERTV of In- 
dividuals, are, 1. FALSE IMPRISONMENT. 2. K1D- 


NAPPING, or, forcibly Stealing away the King's 


Subjects. Penalties, in both: Fine; Impriſonment; 
and other corporal Puniſhment, 


CHAP. 


Ct 


IV. 


U- 
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U 


Of Crimes aſfecting the HABITATION, and 
PRoPERTY, of Individual. 


10 
Rimes, affecting the HABITATION of Indivi- 
duals, are, 1. ARSON. 2. BURGLARY. 

2. 

Aksox is the malicious and wilful Burning of the 
Houſe, Outhouſes, &c, of another Man. This is 
Felony; in ſome caſes within, in others without, 
Clergy. 

3 

BuRGLARY is the Breaking and Entering, by 
Night, into a Manſion-Houſe; with Intent to com- 
mit a Felony. This is Felony, without Clergy. 

4. N 

Crimes, affecting the PRO HER TY of Individuals, 
are, 1. LARCIx TY. 2. Malicious Mischrgr. 
2. FoR ERV. | 

7 
Larciny is, I. SIMPLE. 2. Mixep, or cou- 


POUND, 
6. 


S1MPLE Larciny is the felonious Taking, and 


Carrying away, of the perſonal Goods of another. 
And it is, 1. GRAND Larciny ; being above the 
Value of twelve Pence. Which is Felony ; in ſome 


caſes within, in others without, Clergy. 2. PETIT 
Lar- 


* 
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Larciny; to the Value of twelve Pence only. 
Which is alſo Felony, but not capital; being pu- 
niſned with Whipping, or Tranſportation. 

| | amr, LT 71 

M1xzp, or comeounD, Larciny is that wherein 
the Taking is accompanied with the Aggravation of 
being, 1. From the Housz. 2. From the PRRSOx. 

| g. | 

Larcinies from the Housz, by Day or Night, 
are Felonies without Clergy, when they are, 1. Lar- 
cinies, above twelve Pence, from a Church; or 
from a Dwelling-Houſe, or Booth, any Perſon be- 
ing therein, 2. Larcinies, of five Shillings, by 
Breaking the Houſe ; though no Perſon be therein. 
3. Larcinies, of forty Shillings, from the Houſe; 
without Breaking, and though no Perſon be therein. 
4. Larcinies, of five Shillings, from a Shop, &c; 
whether broken or not, and though no Perſon be 
therein. 

Larciny from the PRRSoN is, 1. By PRIVATELY 
STEALING, from the Perſon of another, above the 
Value of twelve Pence. 2. By RoßgBERY]; or the 

felonious and forcible Taking, from the Perſon of 
another, in or near the Highway, Goods or Money 
of any Value, by Putting him in Fear. Theſe are, 
both, Felonies without Clergy. An Attempt to 
rob is alſo Felony. | 


l | 
Malicious Miscaizr, by Deſtroying Dikes, 
Goods, Cattel, Ships, Garments, Fiſhponds, Trees, 


Sca 


Cl 
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Sea or River Banks, Hopbinds, or Coalmines, is 
Felony; and, in moſt caſes, wEhOut Clergy. 
I 011 
FoRGERY is the fraudulent Making or Altera- 


tion of a Writing, in prejudice of another's Right. 


Penalties: Fine; Impriſonment; Loſs of Noſe and 
Ears; Forfeiture; Judgment of Felony, without 
Clergy. 


CAA. XI. 


Of the Means of PREvENT10N, and the CouRTSs 
inſtituted for the PUNISHMENT, of Crimes and 
Miſdemeſnors. 


I. 

\Rimes and Miſdemeſnors may be pREVENTED, 

by Compelling ſuſpected Perſons to give S- 

CURITY : Which is effected by binding them in a 

conditional Recognizance to the King, taken in 
Court, or by a Magiſtrate. 
2. 

Theſe Recognizances may be conditioned, 1. To 

keep the Peace. 2. To be of the coop BEHA: 

VIOUR, | 


3. 
In the Method of PunisaMEnT may be conſi- 
dered, 1. The ſeveral CourTs of criminal Juriſdic- 


tion. 2. The ſeveral PRocttDiNGs therein. 
4. The 
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The criminal CovkTs are, 1. Thoſe of a:pvBL1c 
and general Juriſdiction throughout the Realm, 
2. T hoſe of a PRIVATE and ſpecial n 

55 

+Phnicks Courts are, 1. The high Court of Par- 
near; which proceeds by Impeachment. 2. The 
Court of the Lord high Steward. 3. The Court of 
King's Bench. 4. The Court of Chivalry. 5. The 
Court of Admiralty, under the King's Commiſſion. 
6. The Courts of Oyer and Terminer, and general 
Goal-delivery. 7. The Court of Quarter- Seſſions. 
8. The Sheriff's Tourn. 9. The Court Leet. 
10. The Court of the Coroner. 11. The Court of 
the Clerk of the Market. 

6. 

PRIVATE Courts are, 1. The Court of the Lord 
Steward, &c. by Statute of HENRY VII. 2. The 
Court of the Lord Steward, &c. by the Statute of 
HENRY VIII: 3. The Univerſity Courts. 


cl 


Of 


without Warrant. 4. By Hue and Cry. 
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CRA. XII. 


of SUMMARY v Conviftions, and the firſt Stages of 
' REGULAR Proſecutions. | 
I, Zo 
RoczztvinGs in criminal Courts are, 1. Sum- 
MARY. 2. REGULAR, ;; 
pb S322 15 14 
SuuMARVY Proceedings are ſuch, whereby a Man 
may be convicted of divers Offences, without any 
formal Proceſs or Jury, at the Diſcretion of the 
_ or Judges appointed by Act of nn, 
* 

Nach al Proceedings, i in the Courts of common 
Law, are, 1. ARREST. 2. COMMITMENT and 
Bail. 3. PROSECUTION. 4. PROCESS. 5. AR- 
RAIGNMENT, and it's Incidents. 6. PLEA and 
Is8Vz. 7. TraL and Conviction. 8. CLERGY. 
9. JUDGMENT, and it's Conſequences. 10. Avoip- 
ER of Judgment. 11. EXECUTION. 

4. 

An ARREST is the Apprehending, or Reſtrain- 
ing, of one's Perſon; in order to be forthcoming to 
anſwer a Crime, with which one is charged or ſuſ- 


pected. 
5. 


This may be done, 1. By Warrant. 2. By an 
Officer, without Warrant. 3. By a private Perſon, 


6. Co- 


* 
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EM 
COMMITMENT is the Confinement of one's Per- 
fon in Priſon, for ſafe Cuſtody, by Warrant from 
proper Authority; unleſs, in bailable Offences, he 
puts in ſufficient Bair, or Security for his future 
— 


- ProSECUTION, or the nic of accuſing Of. 


fenders, is either by a previous Finding of a grand 


Jury, as, 1. By PRESENTMENT. 2. By Inpict- 
usr. Or, without ſuch Finding, 3. By Inrox- 
MATION, 4. By APPEAL. 
5 "20 . : 8. — 

A PRESENTMENT- is the Notice taken by a grand 


Jury of any Offence, from their own Knowledge or 


2 
| 'Anbeprerunnt ! IS : written Accuſation of one 
or more Perſons of a Crime or Miſdemeſnor, pre- 
ferred to, and preſented on Oath by, a grand Jury; 
expreſſing, with ſufficient Certainty, the Perſon, 
Time, Place, and Offence. 

__ 

An INFoRMATION is, 1. At the Suit of the King 
and a Subject, upon penal Statutes. 2. At the Suit 
of the King only. Both differing from Indictments 
principally in this; that they are exhibited by the 
Informer, or the King's Officer; and not on the 


Oath of a grand Jury. 


y See Art INDIx, No. x. S. t. 
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11. 

An APPEAL is an Accuſation, Wange * one 
private Subject againſt another, of Larciny, Rape, 
Mayhem, Arſon, or Homicide; which the: —_ 
cannot diſcharge or L 


C HAP. XIII. 
of PROCESS, ARRAIGNMENT, PLEA, and 
Issux. 


I. 
Rocess to bring in an Offender, when indicted 
in his Abſence, is, in Miſdemeſnors, by Venire 
facias, Diſtreſs infinite, and Capias; in capital Crimes, 
by Capias only; and, in both, by Outlawry. 
2. 

ARRAIGNMENT * is the Calling of the Priſoner 
to the Bar of the Court, to anſwer the Matter of the 
Indictment. 

3 

Incident hereunto are, 1. The Standing mute of 
the Priſoner; for which, in petit Treaſon, and Fe- 
lonies of Death, he ſhall undergo the Peine fort & 
dure. 2. His Confeſſion ; which is either $1MPLE 
or by way of APPROVEMENT. 

4. 

The Pl EA, or defenſive Matter alledged by the 

Priſoner, is, 1. A Plea to the Juriſdiction. 2. A 


2 a See ArrINDIX, No. X. Ff. r. 
Demurrer 


PPP 2 


E TS „%K „ 
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BRITAIN. 5. By Jux v. 
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Demurrer in point of Law. 3. A Plea in Abate- 
ment. 4. A ſpecial Plea in Bar; which is, 1ſt, Au. 
terfoits acquit; 2dly, Auterfoits convict; 3dly, Auter- 
foits attaint; 4thly, a Pardon. 5. The general 
Iſſue, Not guilty *. | 
5. 

Hereupon Issux is joined by the Clerk of the 

Arraigns, on behalf of the King. 


CnaP. XIV. 
Of Tra, Conviction, and CLERGY. 
Rrals of Offences, by the Laws of EncLanp, 
were and are, 1. By the Coxsnzp. 2. By 
OR DREAL, of either Fire or Water. Both theſe have 


been long aboliſhed. 3. By BAT TEL, in Appeals 
and Approvements. 4. By the PEERS of GREAT- 


. 
The Method and Proceſs of Trial by Juxr is, 


1. The Impanelling of the Jury. 2. Challenges; 
Iſt, for Cauſe; 2dly, peremptory. 3. Tales de cir- 


cumſtantibus. 4. The Oath of the Jury. 5. The 
Evidence. 6. The Verdict, either general or ſpe- 
| b See Aypr END, No. X. F. 1. 
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ConvicTioN © is when the Priſoner pleads, or is 
found, guilty : Whereupon, in Felonies, the Pro- 
ſecutor is intitled to, 1. His Expenſes. 2. Reſti- 
tution of his Goods. 

4. 

CLERGY *, or the Benefit thereof, was originally 

derived from the uſurped Juriſdiction of the popiſh 


Eccleſiaſtics; but hath ſince been new modelled by 


ſeveral Statutes. 
3 
It is an Exemption of the Clergy from any other 
ſecular Puniſhment for Felony, than Impriſonment 
for a Year, at the Court's Diſcretion ; and it is ex- 
tended likewiſe, abſolutely, to lay Peers, for the firſt 
Offence ; and to all lay Commoners, for the firſt 
Offence alſo, upon condition of Branding, Impriſon- 
ment, or Tranſportation. 
6. 
Divers Felonies are ouſted of Clergy by particular 
Statutes. 
28 IP 
Felons, on receiving the Benefit of Clergy, 
(though they forfeit their Goods to the Crown,) are 
diſcharged of all clergyable Felonies before commit- 
ted, and reſtored in all Capacities and Credits. 


e See Ar PINDIx, No. x. §. 1. d See APPENDIX, No. X. F. 2. 


1 Cuz an: 


Offence. 
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Cn Ar. XV. 


of JuDGMENT, AvoOIDER thereof, and 
EXECUTION, 


Lb, 
UDGMENT * (unleſs any Matter be offered in Ar. 
reſt thereof) follows upon Conviction ; being the 


Pronouncing of that Puniſhment which f is expreſs|y 
ordained by Law. 


2. 
ATTAINDER of a Criminal is the immediate Con- 


ſequence, 1. Of having Judgment of Death pro- 


nounced upon him. 2. Of Outlawry for a capital 


3. 

The Conſequences of Attainder are, 1, FoxFt1- 
TURE to the King. 2, CokRUPTION of BLoop. 

| i 4. 

FoRFEITURE to the King is, 1. Of real Eſtates, 
upon Attainder; — in high Treaſon, abſolutely, til 
the Death of the Pretender, and his Sons; — in Fe- 
lonies, for the King's Year, Day, and Waſte. 
2. Of perſonal Eſtates, upon Conviction; in all 
Treaſon, Miſpriſion of Treaſon, Felony, excuſable 
Homicide, Standing mute upon Arraignment, a- 
trocious Contempts of the King's Courts, and 
Flight. 

| e See APPENDIX, No. X. $, 1, and 2, 


5. Cok- 


IV. 
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5 . 

CoRRUPTI1ON of BLoop is an utter Extinction of 
all inheritable Quality therein : So that, after the 
King's Forfeiture is firſt ſatisfied, the Criminals 
Lands eſcheat to the Lord of the Fee; and he can 


never afterwards inherit, be inherited, or have any 


Inheritance derived through him. 
6. | 
Judgments, and their Conſequences, may be A- 
VOIDED, I. By FALSIFYING, Or REVERSING, the 
Attainder. 2. By REPRIEVE, or PAR DON. 
7 
Attainders may be FALSIFIED, Or REVERSED, 
1. Without a Writ of Error; either for Faults in 
the Record, or for Matter debors the Record. 2. By 
Writ of Error; for Miſtakes in the Judgment. 
3. By Act of Parliament; for Favour. 
IG 
A REPRIIVIE is a temporary Suſpenſion of the 
Judgment, 1. Ex Arbitrio Fudicis. 2. Ex Neceſſitate 
Legis; for Pregnancy, Inſanity, or the Trial of Iden- 
tity of Perſon. 
9. 
A ParDon is a permanent Avoider of the Judg- 
ment by the King's Majeſty, in Offences againſt his 
Crown and Dignity ; drawn in due Form of Law, 


allowed in open Court, and thereby making the Of- 
fender a new Man. 


I 2 10. ExzE- 
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| 10. 
Exxcvriox is the Completion of human Puniſh- 
ment, and muſt be ſtrictiy performed in the Manner 
— 


THE END. 


APPEN- 


APP END IX. 


No. I. 
Explanation of the TABLE of Con- 


SANGUINITY. 


of ConsancuiniTY, it may be proper to ob- 
ſerve, that ConsANGUINITY is twofold; L1- 
NEAL, and COLLATERAL. 
In LINBAL ConNSANGUINITY every Generation makes 
a different Degree; as is ſufficiently obvious upon mere 
Inſpection of the TABLE. And this, being the only na- 


F. the better underſtanding of cke annexed TABLE No. I. 


taral Way of reckoning the Degrees in the direct Line, 


obtains univerſally in the civil, canon, and common 
Laws. 
Wir regard to COLLATERAL Cos ANculx ir x, 
there are two Ways of reckoning the Degrees of it. The 
Civilians 4, in order to ſettle the Degree of Kindred be- 4 Fr. 38. 10. 10. 
tween two Perſons, count u>kWwarDs from either of them $- 3- 
to the common Stock or Anceſtor, from whom both are 
deſcended ; and then pownwarDs again to the other; 
reckoning a Degree for each Perſon, both aſcending and 
deſcending. The canon 5 Law, with which the commons DrenzrAt. 4. 
Law of ENGLAND c agrees, begins from the common 14. 3» & 9. 
Anceſtor, and reckons only pownwarvs ; and in what Co. LITT. 236. 
Degree the two Perſons, or the moſt remote of them, 
ze diſtant from the common Anceſtor, that is the Degree 
in which they are diſtant from each other. 
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No. I. In this TABLE, (which is no other than the Arbor Con- 
3 ſanguinitatis uſually printed with the Bodies of civil and 
canon Law,) all the collateral] Degrees are expreſſed, to 
the TENTH of the Civilians, and the sEvEnTH of the Ca- 
noniſts, incluſive; the former being diſtinguiſhed” by the 
Roman Numerals, the latter by the common Figures. 
Ir, for Inftance, it be enquired, in what Degree the 
Perſon marked A is related to the PRoyosITUs, by the 
civil Computation; we muſt count from the Pxo Os Iirus, 
upwards, to the Abavus, Four; then, downwards, from 
the 4bavus to A, the Perſon enquired after, F1vE more; 
in the Whole, nine : So that he is related to the PRoPpo- 
sirus in the xix TH Degree, by the civil Law. 
AccoRDING to the Canoniſts, and common Lawyers, 
we mult begin counting downwards; from the Abavus to 
to A, Five: Which being the greater Number of the 
two, the FIFTH 1s therefore the Degree in which, by 
this Computation, A and the PRoposITUs are of Kin to 
each other. 
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No. II. 
Explanation of the TaBLE of DescenTs. 


HE TazLs of DescenTs is intended to exhibit, 
to the Eye of the Student, the ſucceſſive Order, 
in which he muſt ſearch for the Heir of a Perſon (as 
Joun STiLEs ) who dies ſeiſed of an Eſtate in Fee ſimple. 

Ir ſuch Eftate came to him by his own Acquiſition, 
or PURCHASE, and not by Deſcent from any of his An- 
ceſtors; then in the firſt place ſucceeds the eldeſt Son, 
Mat tbet Stiles, or his Iflue : (No. 1.) If his Line be ex- 
tint, then Gilbert Stiles and the other Sons, reſpectively, 
in Order of Birth, or their Iſſue: (No. 2.) In Default of 
theſe, ALL the Daughters together, Margaret and Char- 


lotte Stiles, or their Iſſue. (No. 3.) — On Failure of the- 


Deſcendants of Joun ST1LEs himſelf, the Iſſue of Geof. 
fery and Lucy Stiles, his Parents, is called in: viz, Firſt, 
Francis Stiles, the eldeſt Brother of the whole Blood, or 
his Iſſue : (No. 4.) Then Oliver Stiles, and the other 
whole Brothers, reſpectively, in Order of Birth, or their 
Iſſue: (No.g.) Then the Siſters of the whole Blood, 

ALL together, Bridget and Alice Stiles, or their Iſſue. 

(No. 6.) — In Defect of theſe, the Iſſue of George and 
Cecilia Stiles, his Father's Parents; Reſpe& being ftill 
had to their Age and Sex: (No. 7.) Then the Iſſue of 
Walter and Chriſtian Stiles, the Parents of his paternal 
Grandfather: (No. 8.) Then the Iſſue of Richard and 
Anne Stiles, the Parents of his paternal Grandfather's Fa- 
ther: (No. q.) And ſo on in the paternal Grandfather's 
paternal Line, or Blood of Walter Stiles, in infinitum. — 
In Defect of theſe, the Iſſue of William and Fane Smith, 
the Parents of his paternal Grandfather's Mother: (No.10.) 
And fo on in the paternal Grandfather's maternal Line, or 
Blood of Chriſtian Smith, in infinitum ; till both the im- 
mediate Bloods of George Stiles, the paternal Grandfather, 
are ſpent, Then we muſt reſort to the Iſſue of Luke 
and Francis Kempe, the Parents of Joun STiLEs's pater- 


nal Grandmother: (No. 11.) Then to the Iflue of 750. 


mas and Sarah Kempe, the Parents of his paternal Grand- 


mother's Father: (No. 12.) And fo on in the paternal 
Grand- 
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Grandmother's paternal Line, or Blood of Luke Kempe, in 


infinitum., In Default of which, we muſt call in 
the Iſſue of Charles and Mary Holland, the Parents of his 
paternal Grandmother's Mother: (No. 13.) And ſo on 
in the paternal Grandmother's maternal Line, or Blood 
of Frances Holland, in infinitum ; till both the immediate 
Bloods of Cecilia Kempe, the paternal Grandmother, are 
alſo ſpent. —— Whereby the PATERNAL Blood of Joan 
ST1LEs entirely failing, Recourſe muſt then, and not be- 
fore, be had to his MATERNAL Relations; or the Blood 
of the Bakers, (No. 14, 15, 16.) Willis's, (No. 17.) 
Thorpes, (No. 18, 19.) and Whites; (No. 20.) in the 
ſame regular ſucceſſive Order as in the paternal Line. 

In caſe Joan ST1LEs was not himſelf the PuxcHasoR, 
but the Eftate in ſact came to him by DescenT from his 
Father, Mother, or any higher Anceſtor, there 1s this 
Difference; that the Blood of that Line of Anceſtors, 
from which it did not deſcend, can never inherit; but the 
Eſtate ſhall rather eſcheat to the Lord of the Fee. Thus 
if it deſcended from Gegffery Stiles, the Father, the Blood 
of Lucy Baker, the Mother, is perpetually excluded : 
And ſo, vice verſa, if it deſcended from Lucy Baker, it 
cannot deſcend to the Blood of Gegfery Stiles, This, in 
either caſe, cuts off one half of the TABLE from Succeſ- 
ſion: And further, if it can be ſhewn to have deſcended 
from George Stiles, this cuts off three fourths; for now 


the Blood not only of Lucy Baker, but alſo of Cecilia 


Kempe, is excluded. If, laſtly, it deſcended from Valter 
Stiles, this narrows the Succeſſion ſtill more, and cuts 
off ſeven eighths of the TABLE; for now, neither the 


Blood of Lacy Baker, nor of Cecilia Kempe, nor of 


Chriftian Smith, can ever ſucceed to the Inheritance. 
And the like Rule will hold upon Deſcents from any other 
Anceſtors. 

THz Student ſhould bear in Mind, that, during this 
whole Proceſs, Joux ST1LEs is the only Perſon ſuppoſed 
to have been actually sE1s ED of the Eſtate: For if ever 
it comes to be veſted in any other Perſon, as Heir to Jou 
STtLEs, a new Order of Succefſion muſt be obſerved 


upon the Death of ſuch Heir; ſince He, by his own . 


Seiſin, now becomes himſelf an Anceſtor, or S ipes, and 
muſt be put in the place of Joun STiILEs. The Figures 
therefore denote the Order, in which the ſeveral Caſles 


would ſucceed to JoHN STiLEs, and not to each other: 
| And, 
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And, before we ſearch for an Heir in any of the higher 
Figures, (as No.8.) we muſt be firſt aſſured that all the 
lower Claſſes (from No. 1 to 7.) were extinct, at Joan 
STILEs*s Deceaſe. 


SUCH is apprehended to be the uniform Courſe of In- 
heritance, according to the Law of EncLanD. The Stu- 


dent ſhould however be informed, that the Claſs, No. 10, 


would be poſtponed to No. 11, in conſequence of the 
Doctrine laid down, arguendo, by Juſtice Manwood, in 


No. II. 


the Caſe of CLERE and Brooke®d; from whence it is a 4 Prowny, 450. 


dopted by Lord BAcox e, and Sir MaTTyuew Haus. * Elem. c. 1. 


— And yet, notwithſtanding theſe reſpectable Authorities, 


the Compiler of this TABLE hath ventured to give the 
Preference therein to No. 10 before No. 11 ; for the fol- 
lowing Reaſons : 

1. BEC Aus this Point was not the PRINCIPAL Queſ- 
tion in the Caſe of CLERE and Brooke; but the Law 
concerning it is delivered obiter only, and in the courſe of 
Argument, by Juſtice Manwoop; though afterwards 
ſaid to be confirmed by the three other Juſtices in ſe- 
parate, extrajudicial, Conferences with the Reporter. 

2. Bxcausst the Chief-Juſtice, Dyzr, in reporting 
the Reſolution of the Court in what ſeems to be the ſame 


2 


Hiſt, C.L, 240, 


Caſes, takes no Notice of this Doctrine. 2g Drrx, 314. 


3. BECAUSE it appears, from PLowbpex's Report, 
that very many Gentlemen of the Law were diſſatisfied 
with this Poſition of Juſtice Manwoop. 

4. Becavss the Poſition itſelf deſtroys the otherwiſe 
entire and regular Symmetry of our legal Courſe of 
Deſcents, as is manifeſt by inſpecting the TABLE; and 
deſtroys allo that conſtant Preference of the male Stocks 
in the Law of Inheritance, for which perhaps an addi- 
tional Reaſon might be given, beſides the mere Dignity 
of Blood, | 

5. BecaUusE it introduces all that Uncertainty and 


Contradiction, pointed out by an ingenious Author “; Law of Inlie- 


and eſtabliſhes a collateral Doctrine, incompatible with ritances, 2d Edit. 
the principal Point reſolved in the Caſe of CTERE and 565 38, 61, 


Brooke, viz. the Preference of No. 11 to No. 14. 
And, though that learned Writer propoſes to reſcind 
the PRINCIPAL Point then reſolved, in order to clear 
this Difficulty; it is apprehended, tnat the Difficulty 

may 


62, 


| 
| 
; 
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No. II. may be better cleared, by rejecting the coLLaTERAL 
3 Doctrine, which was never yet reſolved at all. 

6. Because by the Reaſon that is given for this 

Doctrine, in PO WD EN, Bacon, and Hare, (viz. That 

in any Degree, paramount the firſt, the Law reſpecteth 

Proximity, and not Dignity of Blood,) No. 18 ought alſo 

to be preferred to No. 16; which is directly contrary to 

Hiſt. C. L. 247. the eighth Rule laid down by HA LE himſelf”. 

7. Bgecavse this Poſition ſeems to contradict the 
kCo.L1TT.12 6, allowed Doctrine of Sir EDWARD Coke*; who lays it 
—_—_ Abr. in down (under different Names) that the Blood of the 

x Kemyes (alias SANDIES) ſhall not inherit till the Blood 
of the STiLEs's (alias FairrF1ELDs) fail. Now the Blood 
of the ST1LEs's does certainly not fail, till both No. g 
and No. 10 are extint, Wherefore No. 11 (being the 

Blood of the Kemyes) ought not to inherit till then. 
I FrTzn, Abr. 8. BEcavsE in the Caſe, M. 12 Ep. IV. 14.7 (much 
t. Diſcent. 2. Bro. relied on in that of CLERE and Brooke) it is laid down 
Es aan + Rule, that Ceſtuay, que doit inheriter al Pere, doit 
m Hiſt, C. L. 243. inberiter al Fils.” And fo Sir M. Hare” fays, that 
| © though the Law excludes the Father from inheriting, 
« yet it ſubſtitutes and directs the Deſcent, as it ſhould 
* have been, had the Father inherited.” Now it is ſet- 
tled, by the Reſolution in CIERE and Brooke, that 
No. 10 ſhould have inherited to Geoffery Stiles, the Father, 
before No. 11; and therefore No. 10 ought alſo to be pre- 

ferred in inheriting to Joux STILEs, the Son. 


No, III, 


PATERNAL LINE 
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No. III. 


Vetus Carta FEOFFAMENT1. 


SCiant preſentes & futuri, quod ego WVillielmus, filius Premiſes, 
Willielmi de Segenho, dedi, conceſſi, & hac preſenti | 
carta mea confirmavi, Johanni quondam filio Johannis de | 
Saleford, pro quadam ſumma pecunie quam michi dedit 1 
pre manibus, unam acram terre mee arabilis, jacentem 1 
in campo de Salford, juxta terram quondam Richardi de . 
la Mare : Yabendam & Tenendam totam predictam Labendum, and W 
acram terre, cum omnibus ejus pertinentiis, prefato Jo- 7erendum. ' 
banni, & heredibus ſuis, & ſuis aſſignatis, de capitalibus 
dominis feodi: Reddendo & faciendo annuatim eiſdem Reddendum. 
dominis capitalibus ſervitia inde debita & conſueta ; Et Warranty. 11 
ego predictus Villielmus, & heredes mei, & mei aſſignati, Wl 
totam predictam acram terre, cum omnibus ſuis pertinen- 
tis, predicto Fohanni de Saleford, & heredibus ſuis, & 
ſuis aſſignatis, contra omnes gentes warrantizabimus in wi 
perpetuum. In cujus rei teſtimonium huic preſenti car- Concluſion. i 
te ſigillum meum appoſui: Mis teſtibus, Nige//o de Sale- 1 
' ford, Fohanne de Seybroke, Radulpho clerico de Saleford, Fol 
Jobanne molendario de eadem villa, & aliis. Data apud 1 
Saleford die Veneris proximo ante feſtum ſancte Marga- | 
rete virginis, anno regni regis EDWARDI filii regis Ep- | 
WARDI ſexto, | | | 9 
1 | bY 
' 


Memorandum, quod die & anno Livery of Seifin 1 
infraſcriptis plena & pacifica ſeiſina acre 2 10 
infraſpecificate, cum pertinentiis, data Wl 
& deliberata fuit per infranominatum 1 
Willielmum de Segenho infranominato 04 
Jobanni de Saleford, in propriis perſo - Wl 
nis ſuis, ſecundum tenorem & effectum | i 
carte infraſcripte, in preſentia Nigelli | | 
de Saleford, Fohannis de Seybroke, & | 
aliorum. | 
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No. IV. 


A modern Conveyance by Lx ASE and RELEASE, 


$.1. LEASE, or BaRGain ard SALE, for a Tear. 


Premiſes, Lis Jndenture, made the third Day of September, 
in the twenty firſt Year of the Reign of our ſove- 

reign Lord Georct the ſecond by the Grace of God 

King of Great Britain, France, and Ireland, Defender of 

the Faith, and ſo forth, and in the Year of our Lord 

| one thouſand, ſeven hundred, and forty ſeven, between 
Parties, Abraham Barker of Dale Hall in the County of Norfolk, 
Eſquire, and Cecilia his Wife, of the one Part, and Da. 

vid Edwards of Lincoln's Inn in the County of Middleſex, 

Eſquire, and Francis Golding of the City of Norwich, 

Clerk, of the other Part, witneſſeth ; that the ſaid Arg. 

Confideration, ham Barker and Cecilia his Wife, in Conſideration of five 
Shillings of lawful Money of Great Britain to them in 

Hand paid by the faid David Edwards and Francis Gold. 

ing at or before the Enſealing and Delivery of theſe Pre- 

ſents, (the Receipt whereof is hereby acknowleged,) and 

for other good Cauſes and Conſiderations them the faid 

Abraham Barker and Cecilia his Wife hereunto eſpecially 

Bargain and Sale. moving, Have bargained and fold, and by theſe Preſents 
do, and each of them doth, bargain and ſell, unto the faid 

David Edwards and Francis Golding, their Executors, 


Parcels, Adminifirators, and Aſſigns, JU that the capital Meſſuage, 


called Dale Hall in the Pariſh of Dale in the ſaid County 
of Nor fals, wherein the ſaid Abraham Barker and Cecilia 
his Wife now dwell, and all thoſe their Lands in the ſaid 
Pariſh of Dale called or known by the Name of H7//or's 
Farm, containing by Eſtimation five hundred and forty 
Acres, be the ſame more or leſs, together with all and fin- 
gular Houſes, Dovehouſes, Barns, Buildings, Stables, Yards, 
Gardens, Orchards, Lands, Tenements, Meadows, Paſtures, 
Fecdings, Commons, Woods, Underwoods, Ways, Waters, 
Watercourſes, Fiſhings, Privileges, Profits, Eaſements, 
Commodities, Advantages, Emoluments, Hereditaments, 
and Appurtenances whatſoever to the {aid capital Meſſuage 

and 
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and Farm belonging or appertaining, or with the ſame 
uſed or enjoyed, or accepted, reputed, taken, or known, 
as Part, Parcel, or Member thereof, or as belonging to 
the ſame or any Part thereof; and the Reverſion and Re- 


verſions, Remainder and Remainders, yearly and other 


Rents, Iſſues, and Profits thereof, and of every Part and 
Parcel thereof, and alſo all the Eſtate, Right, Title, In- 
tereſt, Truſt, Property, Claim, and Demand whatſoever, 
both at Law, and in Equity, of them the ſaid Abrabam 
Barter and Cecilia his Wife, in, to, or out of, the ſaid 
capital Meſſuage, Lands, Tenements, Hereditaments, 


No. IV. 


and Premiſes : To have and to hold the ſaid capital Habendur, 


Meſſuage, Lands, Tenements, Hereditaments, and all 
and ſingular other the Premiſes herein before mentioned 
or intended to be bargained and ſold, and every Part 
and Parcel thereof, with their and every of their Rights, 
Members, and Appurtenances, unto the ſaid David Ed 
wards and Francis Gelding, their Executors, Adminiſtra- 
tors, and Aſſigns, from the Day next before the Day of 
the Date of theſe Preſents, for and during, and unto the 
full End and Term of, one whole Year from thence next 


enſuing and fully to be complete and ended: Pielding Reddendum, 


and paying therefore unto the ſaid 4braham Barker, and 
Cecilia his Wife, and their Heirs or Aſſigns, the yearly 
Rent of one Pepper-Corn at the Expiration of the faid 


Term, if the ſame ſhall be lawfully demanded : To the Intent. 


Intent and Purpoſe, that by Virtue of theſe Preſents, 
and of the Statute for transferring Uſes into Poſſeſſion, 
the ſaid David Edwards and Francis Golding may be in 
the actual Poſſeſſion of the Premiſes, and be thereby en- 
abled fo take and accept a Grant and Releaſe of the Free- 
hold, Reverſion, and Inheritance of the ſame Premiſes, 
and of every Part and Parcel thereof, to them, their Heirs, 
and Aſſigns; to the Uſes, and upon the Truſts, thereof 
to be declared by another Indenture, intended to bear 
Date the Day next after the Day of the Date hereof. 


In Witneſs whereof the Parties to theſe Preſents their Concluſion, 


Hands and Seals have ſubſcribed and ſet, the Day and 
Year firſt abovewritten. 
Sealed, and delivered, being 
firſt duly ſtamped, in the Abraham Barker. (L. S.) 
S 


preſence of Cecilia Barker. (L. S.) 
George Carter. David Edwards. (L. S.) 
William Browne, Francis Golding, (L. S.) 

$. 2, Deed 


Recitel. 


Conſideration, 
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F. 2. Deed of RELEASE. 


This Indenture of five Parts, made the fourth Day 
of September, in the twenty firſt Year of the Reign of our 
ſovereign Lord Georcs the ſecond by the Grace of 
God King of Great Britain, France, and Ireland, De- 
fender of the Faith, and ſo forth, and in the Year of our 
Lord one thouſand, ſeven hundred, and forty ſeven, be- 
tween Abraham Barker of Dale Hall in the County of 
Norfolk, Eſquire, and Cecilia his Wife, of the firſt Part; 
David Edwards of Lincoln's Inn in the County of Middle. 
ſex, Eſquire, Executor of the laſt Will and Teſtament of 
Lewis Edwards, of Cowbriadge in the County of Glamorgax, 
Gentleman, his late Father, deceaſed, and Francis Gold. 
ing of the City of Norwich, Clerk, of the ſecond Part; 
Charles Browne of Enſtone in the County of Oxford, Gentle. 
man, and Richard More of the City of Briſtol, Merchant, 
of the third Part; John Barker, Eſquire, Son and Heir 
apparent of the ſaid Abraham Barker, of the fourth Part ; 
and Katherine Edwards, Spinſter, one of the Siſters of the 
ſaid David Edwards, of the fifth Part. Whereas a Mar. 
riage 1s intended, by the Permiſſion of God, to be ſhort- 
ly had and ſolemnized between the ſaid John Barker and 
Katherine Edwards: Now this Indenture witneſſeth, 
that in Conſideration of the ſaid intended Marriage, and of 
the Sum of five thouſand Pounds, of good and lawful Mo- 
ney of Great Britain, to the ſaid Abraham Barker, (by 
and with the Conſent and Agreement of the ſaid Fob; 
Barker, and Katherine Edwards, teſtified by their being 
Parties to, and their Sealing and Delivery of, theſe Pre- 
ſents,) by the ſaid David Edwards in Hand paid at or be- 
fore the Enſealing and Delivery hereof, being the Mar- 
riage Portion of the ſaid Katherine Edwards, bequeathed 


to her by the laſt Will and Teſtament of the ſaid Lewis 
Eawaras, her late Father, deceaſed ; the Receipt and Pay- 


ment whereof the ſaid Abraham Barker doth hereby ac- 
knowlege, and thereof, and of every Part and Parcel there- 
of, they the faid Abraham Barker, John Barker, and Ka- 
therine Edwards, do, and each of them doth, releaſe, ac- 
quit, and diſcharge the ſaid David Edwards, his Execu- 
tors, and Adminiſtrators, for ever by theſe Preſents : 
And for providing a competent Jointure and Provifion of 


Maintenance for the ſaid Katherine Edwards, in caſe ſhe 


ſhall, 
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ſhall, after the ſaid intended Marriage had, ſurvive and 
overlive the ſaid John Barker her intended Husband : 
And for ſettling and aſſuring the capital Meſſuage, Lands, 
Tenements, and Hereditaments, hereinafter mentioned, 
unto ſuch Uſes, and upon ſuch Truſts, as are hereinaſter 
expreſſed and declared: And for and in Conſideration of 
the Sum of five Shillings of lawful Money of Great Bri- 
tain to the ſaid Abraham Barker and Cecilia his Wife in 
Hand paid by the ſaid David Edwards and Francis Golding, 
and of ten Shillings of like lawful Money to them alſo in 
Hand paid by the ſaid Charles Browne and Richard More, 
at or before the Enſealing and Delivery hereof, (the Receipt 
whereof is hereby reſpectively acknowledged,) they the ſaid 


No. IV. 


Abrabam Barker and Cecilia his Wife, have, and each of Releaſe, 


them hath, granted, bargained, fold, releaſed, and confirm- 
ed, and by theſe Preſents do, and each of them doth, 
grant, bargain, ſell, releaſe, and confirm, unto the ſaid 
David Edwards and Francis Gelding, their Heirs and Aſ- 


ſigns, Ill that the capital Meſſuage, called Da/e-ha// in Parcels, 


the Pariſh of Dale in the ſaid County of Norfolt, wherein 
the ſaid Abraham Barker and Cecilia his Wife now dwell, 
and all thoſe their Lands in the ſaid Pariſh of Dale called 
or known by the Name of W//on's Farm, containing by 
Eſtimation five hundred and forty Acres, be the ſame more 
or leſs, together with all and ſingular Houſes, Dovehouſes, 
Barns, Buildings, Stables, Yards, Gardens, Orchards, 
Lands, Tenements, Meadows, Paſtures, Feedings, Com- 
mons, Woods, Underwoods, Ways, Waters, Water- 
courſes, Fiſhings, Privileges, Profits, Eaſements, Com- 
modities, Advantages, Emoluments, Hereditaments, and 
Appurtenances whatſoever to the ſaid capital Meſſuage and 
Farm belonging or appertaining, or with the ſame uſed or 
enjoyed, or accepted, reputed, taken, or known, as Part, 
Parcel, or Member thereof, or as belonginig to the ſame 


cis Golding, by virtue of a Bargain and Sale to them there- 
of made by the ſaid 4braham Barker and Cecilia his Wife 
for one whole Year, in conſideration of five Shillings to 
them paid by the ſaid David Eatards and Francis Golding, 
in and by one Indenture bearing Date the Day next be- 
fore the Day of the Date hereof, and by force of the Sta- 
tate for transferring Uſes into Poſſeſſion;) and the Rever- 
fon and Reverſions, Remainder and Remainders, yearly 

and 


or any Part thereof; (all which ſaid Premiſes are now in Mention of Bar- 
the actual Poſſeſſion of the ſaid David Edwards and Fran- gain and Sale. 
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No. IV. and other Rents, Iſſues, and Profits thereof, and of every 
part and Parcel thereof, and alſo all the Eſtate, Right, 

| Title, Intereſt, Truſt, Property, Claim, and Demand 
whatſoever, both at Law and in Equity, of them the faid 

Abraham Barker and Cecilia his Wife, in, to, or out of, 

the ſaid capital Meſſuage, Lands, Tenements, Heredita. 

Habendum, ments, and Premiſes: To have and to hold the ſaid ca- 
pital Meſſuage, Lands, Tenements, Hereditaments, and 

all and ſingular other the Premiſes herein before mention- 

ed to be hereby granted and releaſed, with their and every 

of their Appurtenances, unto the ſaid David Edwards and 

Francis Golding, their Heirs and Aſſigns, to ſuch Uſes, 

upon ſuch Truſts, and to and for ſuch intents and Purpo- 

ſes as are hereinafter mentioned, expreſſed, and declared, 

To the Uſe of of and concerning the ſame: That is to ſay, to the Uſe 
the Grantors till and Behoof of the ſaid Abraham Barker, and Cecilia his 
— Wife, according to their ſeveral and reſpective Eſtates and 
Intereſts therein, at the Time of, or immediately before, 

the Execution of theſe Preſents, until the Solemnization of 

Then of the Huſ- the ſaid intended Marriage: And from and after the So- 
— * _ Life, ſans lemnization thereof, to the Uſe and Behoof of the ſaid 
Jobn Barker, for and during the Term of his natural 

Life ; without Impeachment of or for any Manner of 

Remainder to Waſte: And from and after the Determination of that 
Truſtees, to pre- Eſtate, then to the Uſe of the faid David Edwards and 
| pranks vg Francis Golding, and their Heirs, during the Life of the 
ſaid Fobn Barker, upon Truſt to ſupport and preſerve the 
contingent Uſes and Eftates hereinafter limited from being 

defeated and deſtroyed, and for that Purpoſe to make En- 

tries, or bring Actions, as the Caſe ſhall require; but ne- 

vertheleſs to permit and ſuffer the ſaid ohn Barker, and 

his Aſſigns, during his Life, to receive and take the Rents 

and Profits thereof, and of every Part thereof, to and for 

Remainder to the his and their own Uſe and Benefit: And from and after 
Wife for Life, for the Deceaſe of the ſaid John Barker, then to the Uſe and 
— 2 in Behoof of the ſaid Katherine Edwards, his intended Wife, 
ar or owt: for and during the Term of her natural Life, for her 
Jointure, and in Lieu, Bar, and Satisfaction of her Dow- 

er and Thirds at common Law, which ſhe can or may 

have or claim, of, in, to, or out of, all, and every, or 

any, of the Lands, Tenements, and Hereditaments, 

whereof or wherein the ſaid John Barker now is, or at 

any Time or Times hereafter during the Coverture be- 

tween them ſhall be, ſeiſed of any Eſtate of F a> 

1C » 
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Inheritance: And from and after the Deceaſe of the ſaid No. IV. 
Katherine Edwards, or other ſooner Determination of tage 
ſaid Eſtate, then to the Uſe and Behoof of the ſaid Charles Remainder to o- 
Browne and Richard More, their Executors, Adminiſtrators, ther Truitees for 
and Aſſigns, for and during, and unto the full End 4 
Term of, five hundred Years from thence next enſuing and tioned: 

fully to be complete and ended, without Impeachment of 

Waſte ; upon ſuch Truſts nevertheleſs, and to and for ſuch 

Intents and Purpoſes, and under and ſubject to ſuch Pro- 

viſoes and Agreements, as are herein after mentioned, ex- 

preſſed, and declared of and concerning the ſame : And Remaindet to the 
from and after the End, Expiration, or other ſooner De- fir{ and other Sons 
termination of the ſaid Term of five hundred Years, and e * 
ſubject thereunto, to the Uſe and Behoof of the firſt Son 

of the ſaid John Barker on the Body of the ſaid Katherine 

Edwards his intended Wife to be begotten, and of the 


Heirs of the Body of ſuch firſt Son lawtully iſſuing ; and 


for Default of ſuch Iſſue, then to the Uſe and Behoof of 

the ſecond, third, fourth, fifth, ſixth, ſeventh, eighth, 

ninth, tenth, and of all and every other the Son and Sons 

of the ſaid John Barker on the Body of the ſaid Katherine 

Edwards his intended Wife to be begotten, ſeverally, ſuc- 

ceflively, and in Remainder, one after another, as they 

and every of them ſhall be in Seniority of Age and Priority 

of Birth, and of the ſeveral and reſpective Heirs of the 

Body and Bodies of all and every ſuch Son and Sons law- 

fully iſſuing ; the elder of ſuch Sons, and the Heirs of his 

Body iſſuing, being always to be preferred and to take be- 

fore the younger of ſuch Sons, and the Heirs of his or their 

Body or Bodies iſſuing: And for Default of ſuch Iſſue, Remainder to the 
then to the Uſe and Behoof of all and every the Daughter Daughters, 

and Daughters of the ſaid John Barter on the Body of the 

ſaid Katherine Edwards his intended Wife to be begotten, 

to be equally divided between them, (if more than one, ) as Tenants in 
ſhare and ſhare alike, as Tenants in common and not as common, 
Jointenants, and of the ſeveral and reſpective Heirs of the in Tail: 

Body and Bodies of all and every ſuch Daughter and 

Daughters lawfully iſſuing: And for Default of ſuch I- Remainder to the 
ſue, then to the Uſe and Behoof of the Heirs of the Body Huſband in Tail: 
of him the ſaid John Barker lawfully iſſuing: And for Remainder to the 
Default of ſuch Heirs, then to the Uſe and Behoof of the Huſband's Mother 
faid Cecilia, the Wife of Abraham Barker, and of her“ Fa 

Heirs and Aſſigns for ever. Ind as to, for, and concern - The Truſt of the 
ing the faid Term of five _— Years herein before li Term declared; 
5 mited 


P 
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© mited to the faid Charles Browne and Richard More, their 


Executors, Adminiſtrators, and Aſſigns, as aforeſaid, it is 
hereby declared and agreed by and between all the ſaid 
Parties to theſe Preſents, that the ſame is ſo limited to them 
upon the Truſts, and to and for the Intents and Purpoſes, 
and under 71d ſubject to the Proviſoes and Agreements, 

hereinafter mentioned, expreſſed, and declared, of and 
concerning the ſame : That i is to ſay, in Caſe there ſhall be 
an eldeſt or only Son.and one or more other Child or Chil- 
dren of the ſaid John Barker, on the Body of the ſaid Ka- 
therine his intended Wife to be begotten, then upon Truſt 
that they the ſaid Charles Browne and Richard More, their 
Executors, Adminiſtrators, and Aſſigns, by Sale or Mort- 
gage of the faid Term of five hundred Years, or by ſuch 
other Ways and Means as they or the Survivor of them, 
or the Executors or Adminiſtrators of ſuch Survivor ſhall 
think fit, ſhall and do raiſe and levy, or borrow and take 
up at Intereſt, the Sum of four thouſand Pounds of lawfal 
Money of Great Britain, for the Portion or Portions of 
ſuch other Child and Children (beſides an eldeſt or only 
Son) as aforeſaid, to be equally divided between them (if 


payable at certain more than one) Share and Share alike ; the Portion or Por- 


Times, 


tions of ſuch of them as ſhall be a Son or Sons to be paid 
at his or their reſpective Age or Ages of twenty one Years; 
and the Portion or Portions of ſuch of them as ſhall 
be a Daughter or Daughters to be paid at her or 
their reſpective Age or Ages of twenty one Years, or 
Day or Days of Marriage, which ſhall firſt happen. 


with Maintenance And upon this further Truſt, that in the mean time and 
at the rate of 4 per until the fame Portions ſhall 'become payable as aforeſaid, 


cent. 


the ſaid Charles Browne and Richard More, their Execu- 
tors, Adminiſtrators, and Aſſigns, ſhall and do, by and 


cout of the Rents, Iflues, and Profits of the Premiſes afore- 


faid, raiſe and levy ſuch competent yearly Sumjand Sums of 
Money for the Maintenance and Education of ſuch Child 
or Children, as ſhall not exceed in the whole the Intereſt 


of their reſpective Portions after the rate of four Pounds in 
and Benefirof Sur-the handred yearly. Provided always, that in caſe any of 


viverthip. * 


the ſame Children ſhall happen to die before his, her, or 
their Portions ſhall become payable as aforeſaid, then the 


Portion or Portions of ſuch of them ſo dying ſhall go and 


be paid unto and be equally divided among the Survivor or 
Survivors of them, when and at ſuch time as the original 


Portion or Portions of 1 ich ſurviving Child or * 
. ſhal 
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ſhall become payable as aforeiaid. Provided allo, that in No. IV. 
caſe there ſhall be no ſuch Child or Children of the fai. 
John Barker on the Body of the faid Katherine his intend- If no ſuch Chils, 
ed Wife begotten, beſides an eldeſt or only Son; or in 

caſe all and every ſuch Child or Children ſhall happen to or if all die, 

die before all or any of their ſaid Portions ſhall become due 

and payable as aforeſaid ; or in caſe the faid Portions, and or if the Portions 
alſo ſach Maintenance as aforeſaid, ſhall by the ſaid Charles be raiſed, 
Browne and Richard More, their Executors, Adminiſtra- 

tors, or Aſſigns, be raiſed and levied by any of the Ways 

and Means in that behalf afore-mentioned ; or in caſe the or paid, 


fame by ſuch Perſon or Perſons, as ſhall for the time being 


be next in Reverſion or Remainder of the ſame Premiſes 

expectant upon the ſaid Term of five hundred Years, ſhall 

be paid, or well and duly ſecured to be paid, according to or ſecured by the 
the true Intent and Meaning of theſe Preſents ; then and Perſon next in 

in any of the ſaid caſes, and at all times thenceforth, the — POR 
ſaid Term of five hundred Years, or ſo much thereof as Term to ceaſe, 
ſhall remain unſold and undiſpoſed of for the Purpoſes afore- 

faid, ſhall ceaſe, determine, and be utterly void to all In- 

tents and Purpoſes, any thing herein contained to the con- 

trary thereof in any wiſe notwithſtanding. Provided al- Condition, that 
ſo, and it is hereby further declared and agreed by and be- — on _ N 
tween all the faid Parties to theſe Preſents, that in caſe the 1 Belton. 
ſaid Abraham Barker or Cecilia his Wife, at any time du- on ſettling other 
ring their Lives, or the Life of the Survivor of them, with Lands of equal va- 
the Approbation of the ſaid David Edwards and Francis lue in recompente, 
Golding, or the Survivor of them, or the Executors and 
Adminiſtrators of ſuch Survivor, ſhall ſettle, convey, and 

aſſure other Lands or Tenements of an Eſtate of Inherit- 

ance in Fee ſimple, in Poſſeſſion, in ſome convenient Place 

or Places within the Realm of England, of equal or better 

Value than the faid capital Meſſuage, Lands, Tenements, 
Hereditaments, and Premiſes, hereby granted and releaſed, 

and in Lieu, and Recompenſe thereof, unto and for ſuch and 

the like Uſes, Intents, and Purpoſes, and upon ſuch and 

the like Truſts, as the aid capital Meſſuage, Lands, Tene- 

ments, Hereditaments, and Premiſes are hereby ſettled and 
aſſured unto and upon, then and in ſuch Caſe, and at all times 
from thenceforth, all and every the Uſe and Uſes, Truſt and 
Truſts, Eſtate and Eſtates herein before limited expreſſed 
and declared of. or concerning the ſame, ſhall ceaſe, deter- 
mine, and be. utterly void to all Intents and Purpoſes ;. and 
the ſame capital Meſſuage, Lapds Tenements, Heredi- 

2 taments, 
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taments, and Premiſes, ſhall from thenceforth remain and 
be to and for the only proper Uſe and Behoof of the ſaid 
Abraham Barker and Cecilia his Wife, or the Survivor of 


them, according to the reſpective Eſtates and Intereſts 


therein, that they or either of them would have had in 
caſe this preſent Indenture had never been made; and to 
and for no other Uſe, Intent, or Purpoſe whatſoever ; any 
thing herein contained to the contrary thereof in any wile 


Covenant, to levy notwithſtanding. Ind, for the Conſiderations aforeſaid, 


a Fine, 


and for barring all Eſtates tail, and all Remainders and 


| Reverſions' thereupon expectant or depending, if any be 


now ſubſiſting and unbarred or otherwiſe undetermined, of 
and in the ſaid capital Meſſuage, Lands, Tenements, He- 
reditaments, and Premiſes, hereby -granted and releaſed, 
or mentioned to be hereby granted and releaſed, or any of 
them, or any Part thereof, the ſaid Abrabam Barker for 
himſelf and the ſaid Cecilia his Wife, his and her Heirs, 
Executors, and Adminiſtrators, and the faid John Barker 
for himſelf, his Heirs, Executors, and Adminiſtrators, do, 
and each of them doth, reſpectively covenant, promiſe, and 
grant, to and with the ſaid David Edwards and Francis 
Golding, their Heirs, Executors, and Adminiſtrators, by 
theſe Preſents, that they the ſaid Abraham Barker and Ce- 
cilia his Wife, and John Barker, ſhall and will, at the 
Coſts and Charges of the ſaid Arabam Barker, before the 


End of Michaelmas Term next enſuing the Date hereof, 


acknowlege and levy, before his Majeſty's Juſtices of the 
Court of common Pleas at We/tmin/ter, one or more Fine 
or Fines, ſur Cognizance de Droit, come ceo, &c, with 
Proclamations according to the Form of the Statutes in that 
caſe made and provided, and the uſual Courſe of Fines in 
ſuch caſes accuſtomed, unto the ſaid David Edwards, and 
his Heirs, of the ſaid capital Meſſuage, Lands, Tene- 
ments, Hereditaments, and Premiſes, by ſuch apt and 
convenient Names, Quantities, Qualities, Number of 
Acres, and other Deſcriptions to aſcertain the ſame, as ſhall 
be thought meet: Which ſaid Fine or Fines, ſo as afore- 
ſaid or in any other manner levied and acknowleged, or to 
be levied and acknowleged, ſhall be and enure, and ſhall 
be adjudged, deemed, conſtrued, and taken, and fo are 
and were meant and intended, to be and enure, and are 
hereby declared by all the ſaid Parties to theſe Preſents to 
be and enure, to the Uſe and Behoof of the ſaid David 
Edwards, and his Heirs and Aſſigns; to the Intent and 

1. 4 Pur- 
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Purpoſe that the faid David Edwards may, by virtue of the 


faid Fine or Fines ſo covenanted and agreed to be levied a . 
aforeſaid, be and become perfect Tenant of the Freehold in order to make 


of the ſaid capital Meſſuage, Lands, Tenements, Heredi- 


taments, and all other the Premiſes, to the end that one or 
more good and perfect common Recovery or Recoveries that a Recovery 
may be thereof had and ſuffered, in ſuch Manner as is here - may be ſuffered ; 


inafter for that Purpoſe mentioned. And it is hereby de- 
clared and agreed by and between all the faid Parties to 
theſe Preſents, that it ſhall and may be lawful to and for 
the faid Francis Golding, at the Coſts and Charges of the 
ſaid 4braham Barker, before the End of Michaelmas Term 
next enſuing the Date hereof, to ſue forth and proſecute 
out of kis Majeſty's high Court of Chancery one or more 
Writ or Writs of Entry /ur Diſſeiſin en le Poft, returnable 
before his Majeſty's Jultices of the Court of common Pleas 
at Weſtminſter, thereby demanding by apt and convenient 
Names, Quantities, Qualities, Number of Acres, and o- 
ther Deſcriptions, the ſaid capital Meſſuage, Lands, Te- 
nements, Hereditaments, and Premiſes, againſt the ſaid 
David Edwards; to which ſaid Writ, or Writs, of Entry 
he the ſaid David Edwards ſhall appear gratis, either in his 
own proper Perſon, or by his Attorney thereto lawfully 
authorized, and vouch over to Warranty the ſaid Abraham 
Barker, and Cecilia his Wife, and John Barter; who 
ſhall alſo gratis appear in their proper Perſons, or by their 
Attorney, or Attorneys, thereto lawfully authorized, and 
enter into the Warranty, and vouch over to Warranty the 
common Vouchee of the ſame Court; who ſhall alſo ap- 
pear, and after Imparlance ſhall make Default; ſo as 
Judgment ſhall and may be thereupon had and given for 
the faid Francis Golding, to recover the ſaid capital Meſ- 
ſuage, Lands, Tenements, Hereditaments, and Premiſes, ' 
againſt the ſaid David Edwards, and for him to recover in 
Value againſt the ſaid Abraham Barker, and Cecilia his 
Wife, and John Barker, and for them to recover in Value 
againſt the ſaid common V ouchee, and that Execution ſhall 
and may be thereupon awarded and had accordingly, and 
all and every other Act and Thing be done and executed, 
needful and requiſite for the Suffering and Perfecting of 
ſuch common Recovery or Recoveries, with Vouchers as 


aforeſaid. And it is hereby further declared and agreed to enure 


by and between all the ſaid Parties to theſe Preſents, that 


immediately from. and after the Suffering and Pei fecting 
of 
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of the ſaid Recovery or Recoveries, ſo as aforeſaid, or 
in any other manner, or at any other time or times, ſuf- 
fered or to be ſuffered, as well theſe Preſents and the Af. 
ſurance hereby made, and the ſaid Fine or Fines ſo cove. 
nanted to be levied as aforeſaid, as alſo the ſaid Recovery 
or Recoveries, and alſo all and every other Fine and Fines, 
Recovery and Recoveries, Conveyances, and Aſſurances 


in the Law whatſoever heretofore had, made, levied, ſuf. 
fered, or executed, or hereafter to be had, made, levied, 


ſuffered, or executed, of the ſaid capital Meſſuage, Lands, 


Tenements, Hereditaments, and Premiſes, or any of 
them, or any Part thereof, by and between the ſaid Par. 


ties to theſe Preſents or any of them, or whereunto they 


to the preceding 


or any of them are or ſhall be Parties or Privies, ſhall 
be and enure, and ſhall be adjudged, deemed, conſtrued, 
and taken, and ſo are and were meant and intended, to be 
and enure, and the Recoveror or Recoverors in the ſaid 
Recovery or Recoveries named or to be named, and his 
or their Heirs, ſhall ſtand and be ſeiſed of the ſaid capital 
Meſſuage, Lands, Tenements, Hereditaments, and Pre- 
miſes, and of every Part and Parcel thereof, to the Uſes, 


Uſes in this Deed. upon the Truſts, and to and ſor the Intents and Purpoſes, 
and under and ſubject to the Proviſoes, Limitations, and 


Agreements, herein before mentioned, expreſſed, and 


Other Covenants ; declared, of and concerning the ſame. Ind the ſaid 4. 


for quiet Enjoy- 
ment, 


free from Incum- 
brances ; 


braham Barker, Party hereunto, doth hereby for himſelf, 


his Heirs, Executors, and Adminiſtrators, further cove. 
nant, promiſe, grant, and agree, to and with the ſaid 
David Edwards and Francis Golding, their Heirs, Execu- 
tors, and Adminiſtrators, in manner and form following ; 
that is to ſay, that the faid capital Meſſuage, Lands, Te- 
nements, Hereditaments, and Premiſes, ſhall and may at 
all times hereafter remain, continue, and be, to and for 
the Uſes and Purpoſes, upon the Truſts, and under and 
ſubje@ to the Proviſoes, Limitations, and Agreements, 
hereinbefore mentioned, expreſſed, and declared, of and 
concerning the ſame; and ſhall and may be peaceably and 
quietly had, held, and enjoyed accordingly, without any 
lawful Let or Interruption of or by the ſaid Abraham 
Barker or Cecilia his Wife, Parties hereunto, his or her 
Heirs or Aſſigns, or of or by any other Perſon or Perſons 
lawfully claiming or to claim from, by, or under, or in 
Truſt for him, her, them, or any of them, or from, by, 
or under his or her Anceſtors, or any of them; and ſhall 


ſo remain, continue, and be, free and clear, and ä 
an 
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and clearly acquitted, exonerated, and diſcharged, or o- No. IV. 
therwiſe by the ſaid Abraham Barker, or Cecilia his Wife, 
Parties thereunto, his or her Heirs, Executors, or Admi- 
niſtrators, well and ſufficiently ſaved, defended, kept 
harmleſs, and indemnified of, from, and againſt all for- 
mer and other Gifts, Grants, Bargains, Sales, Leaſes, 
Mortgages, Eſtates, 'T'itles, Troubles, Charges, and In- 
cumbrances whatſoever, had, made, done, committed, 
occaſioned, or ſuffered, or to be had, made, done, com- | 
mitted, occaſioned, or ſuffered, by the ſaid Abraham Bar- _—_ 
ker, or Cecilia his Wife, or by his or her Anceſtors, or 
any of them, or by his, her, their, or any of their Act, WW 
Means, Aſſent, Conſent, and Procurement: And more: and for further 1 
over that he the ſaid Abratbam Barker, and Cecilia his Aſſurance. Wt 
Wife, Partics hereunto, and his and her Heirs, and all | 
other Perſons having or lawfully claiming, or which ſhall 
or may have or lawfully claim, any Eſtate, Right, Title, 
Truſt, or Intereſt, at Law or in Equity, of, in, to, or 
out of, the ſaid capital Meſſuage, Lands, Tenements, 
Hereditaments, and Premiſes, or any of them, or any 1 
Part thereof, by or under or in Truſt for him, her, 
them, or any of them, or by or under his or her Anceſ- 
tors or any of them, ſhall and will from time to time, 
and at all times hereafter, upon every reaſonable Requeſt, 
and at the Coſts and Charges, of the faid David Edwards 
and Francis Golding, or either of them, their or either of 
their Heirs, Executors, or Adminiſtrators, make, do, 
and execute, or cauſe to be made, done, and executed, 
all ſuch further and other lawful and reaſonable Acts, 
Deeds, Conveyances, and Aſſurances in the Law whatſo- 
ever, for the further, better, more perfe&, and abſolute | 
Granting, Conveying, Settling, and Aſſuring of the ſame 14 
capital Meſſuage, Lands, Tenements, Hereditaments, 
and Premiſes, to and fqr the Uſes and Purpoſes, upon the i 
Truſts, and under and ſubject to the Proviſoes, Limita- ; | 
tions, and Agreements, herein before mentioned, expreſſed, 
and declared, of and concerning the ſame, as by the faid 
David Edwards and Francis Golding or either of them, 
their or either of their Heirs, Executors, or Adminiſtra- | 
tors, or their or any of their Counſel learned in the Law | 
ſhall be reaſonably adviſed, deviſed, or required : So as 
ſuch further Aſſurances contain in them no further or other 
Warranty or Covenants than againſt the Perſon or Perſons, j | 
his 1 
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his, her, or their Heirs, who ſhall make or do the ſame , 
and ſo as the Party or Parties, who ſhall be requeſted to 
make ſuch further Aſſurances, be not compelled or com. 
pellable, for making or doing thereof, to go and travel a- 
bove five Miles from his, her, or their then reſpective 


Power of Revoce- Dwellings, or Places of Abode. Provided laſtip, and 


tion, 


Conc luſion. 


it is hereby further declared and agreed by and between 
all the Parties to theſe Preſents, that it ſhall and may be 
Jawful to and for the ſaid Abraham Barker and Cecilia his 
Wife, John Barker and Katherine his intended Wife, and 
David Edwards, at any time or times hereafter, during 
their joint Lives, by any Writing or Writings under their 
reſpective Hands and Seals and atteſted by two or more 
credible Witneſſes, to revoke, alter, make void, or change 
all and every or any the Uſe and Uſes, Eſtate and Eſ- 


tates, herein and hereby before limited and declared, or 


mentioned or intended to be limited and declared, of and 
in the capital Meſſuage, Lands, Tenements, Heredita- 


ments, and Premiſes aforeſaid, or of and in any Part or 


Parcel thereof, any thing herein contained to the contrary 
thereof in any wiſe notwithſtanding. Jn Witneſs whereof 
the Parties to theſe Preſents their Hands and Seals have 
ſubſcribed and ſet, the Day and Year firſt above written. 


Sealed, and delivered, being Abraham Barker. (L. 8.) 
firſt duly ſtamped, in the Cecilia Barker. (L. S.) 


preſence of David Edwards. (L. S.) 
George Carter. Francis Golding. (L. S.) 
William Browne. Charles Browne, (L. S.) 


Richard More. (L. S.) 
John Barker. (L. S.) 
Katherine Edwards. (L. S.) 


No. V. 
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No. V. 


An OBLIGATION, or Box p, with CONDITION 
for the Payment of Money. 


Kom all Men by theſe Preſents that I David Ed- 
wards, of Lincoln's Inn in the County of Middleſex, 
Eſquire, am held and firmly bound to Abraham Barker of 
Dale-Hall in the County of Norfolk, Eſquire, in ten thou- 
ſand Pounds of lawful Money of Great Britain, to be 
paid to the ſaid Abraham Barker, or his certain Attorney, 
Executors, Adminiſtrators, or Aſſigns; for which Pay- 
ment well and truly to be made, I bind myſelf, my Heirs, 
Executors, and Adminiſtrators, firmly by theſe Preſents, 
ſealed with my Seal. Dated the fourth Day of September 
in the twenty firſt Year of the Reign of our ſovereign 
Lord GeorGce the ſecond by the Grace of God King 
of Great Britain, France, aud Ireland, Defender of the 
Faith, and ſo forth, and in the Year of our Lord one 
thouſand, ſeven hundred, and forty ſeven. 


The Condition of this Obligation is ſuch, that if the 


above bounden David Edwards, his Heirs, Executors, or 
Adminiſtrators, do and ſhall well and truly pay, or cauſe 
to be paid, unto the above named Abraham Barker, his 
Executors, Adminiſtrators, or Aſſigns, the full Sum of 
five thouſand Pounds of lawful Britiſb Money, with law- 
ful Intereſt for the ſame, on the fourth Day of March next 
enſuing the Date of the above written Obligation, then 
this Obligation ſhall be void and of none Effect, or elſe 
ſhall be and remain in full Force and Virtue. 


Sealed, and delivered, being David Edwards. (L. S.) 
firſt duly ſtamped, in the 
preſence of 
George Carter. 
William Browne, 


No, VI, 
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No. VI. 
A FINE of Lands, fur Cognizance de Droit, 
| come ceo, Sc. * 
n af. 
$. 1. Writ of Covenant ; or, PRAECIPE. | : 
1 
G EO RGE the ſecond by the Grace of God of 25 
Great Britain, France, and Ireland King, Defen- 8 his 
der of the Faith, and fo forth; to the Sheriff of N:r/i/t, Ml 7 
Greeting. Command Abraham Barker, Eſquire, and H 
Cecilia his Wife, and John Barker, Eſquire, that jaſy Þ his 
and without delay they perform to David Edward;, | 8 
Eſquire, the Covenant made between them of two Mei. | Re 
ſuages, two Gardens, two hundred Acres of Land, one eh 
hundred Acres of Meadow, two hundred Acres of Paſ. * 
ture, and fifty Acres of Wood, with the Appurtenances, 
in Dale; and unleſs they ſhall fo do, and if the ſaid Da- 
vid ſhall give you Security of proſecuting his Claim, then 
ſummon by good Summoners the ſaid Abraham, Cecilia, 
and John, that they appear before our Juſtices, at He}. 
minſier, from the Day of Saint Michael! in one Month, to Ce 
ſhew wherefore they have not done it: And have you af 
there the Summoners, and this Writ. Witneſs Ourſelf L. 
at Weſtminſter, the ninth Day of Odtober, in the twenty A 
firſt Year of our Reign. A; 
Summoners of he = 
deans —— of John Doe. within named 4- ] John Den. — 
ion ] Richard Roe. braham, Cecilia, J Richard fer. $i 
ion 
hy and John, * 
; Te 
F. 2. The Licence to agree. 7 
| Norfolk, } David Edwards, Eſquire, gives to the - 
to wit. rye the King ten Marks, for Licence to H 
agree with Abraham Barker, Eſquire, and Cecilia his Ki. 
Wife, and John Barker, Eſquire, of a Plea of Covenant 5 
of two Meſſuages, two Gardens, three hundred Acres of R 


Land, 
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Land, one hundred Acres of Meadow, two hundred 
Acres of Paſture, and fifty Acres of Wood, with the Ap- 
purtenances, in Dale. 


F. 3. The Concord. 


Ind the Agreement is ſuch, to wit, that the aſore- 
faid Aorabam, Cecilia, and John, have acknowledged the 
aforeſaid Tenements, with the Appurtenances, to be the 
Right of him the faid David, as thoſe which the ſaid Da- 
vid hath of the Gift of the aforeſaid Abraham, Cecilia, 
and John; and thoſe they have remiſed and quitted Claim, 
from them and their Heirs, to the aforeſaid David and 
his Heirs for ever. And further, the ſame Abraham, Ce- 


cilia, and Fohn, have granted, for themſelves and their 


Heirs, that they will warrant to the aforeſaid David, and 
his Heirs, the aforeſaid Tenements, with the Appurtenan- 
ces, againſt all Men for ever. And for this Recognition, 
Remiſe, Quit-Claim, Warranty, Fine, and Agreement, 
the ſaid David hath given to the ſaid Abraham, Cecilia, 
and John, two hundred Pounds ſterling. 


$.4. The Note, or Abſtraft. 


Norfolk, } Between David Edwards, Eſquire, Com- 
plainant, and Abraham Barter, Eſquire, and 


to wit, 
Cecilia his Wife, and John Barker, Eſquire, Deforciants, 
of two Meſſuages, two Gardens, three hundred Acres of 
Land, one hundred Acres of Meadow, two hundred 
Acres of Paſture, and fifty Acres of Wood, with the 
Appurtenances, in Dale, whereupon a Plea of Covenant 
was ſummoned between them; to wit, that the ſaid 4. 
braham, Cecilia, and John, have acknowledged the afore- 
ſaid Tenements, with the Appurtenances, to be the Right 
of him the ſaid David, as thoſe which the ſaid David 
hath of the Gift of the aforeſaid 4braham, Cecilia, and 
John; and thoſe they have remiſed and quitted Claim, 
from them and their Heirs, to the aforeſaid David and 
his Heirs for ever. And further, the ſame Abraham, Ce- 
cilia, and Jobn, have granted for themſelves, and their 
Heirs, that they will warrant to the aforeſaid David, and 
his Heirs, the aforeſaid Tenements, with the Appurtenan- 
ces, againſt all Men for ever. And for this Recognition, 
Remiſe, Quit-Claim, Warranty, Fine, and — 
| e 
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No. VI. the faid David hath given to the ſaid Abraham, Cecilia, = ( 
— and John, two hundred Pounds ſterling. | Fel 
| Ye 

$. 5. The Foot, Chirograph, or Indentures, of the Fine, | of 

of 

Mehl 199 is the final Agreement, made in of 

to wit. F the Court of the Lord the King at Neſinin- 0 

ter, from the Day of Saint Michael in one Month, in the | Da 

twenty firſt Year of the Reign of the Lord Georce the we 


ſecond by the Grace of God of Great Britain, France, 
and Ireland King, Defender of the Faith, and fo forth, 
before John Willes, Thomas Abney, T homas Burnet, and 
Thomas Birch, Juſtices, and other faithful Subjects of che 
Lord the King then there preſent, between David Rad- 
wards, Eſquire, Complainant, and Abraham Barker, 
Eſquire, and Cecilia his Wife, and John Barker, Eſquire, 
Deforciants, of two Meſſuages, two Gardens, three hun- | A 
dred Acres of Land, one hundred Acres of Meadow, two 
hundred Acres of Paſture, and fifty Acres of Wood, with 
the Appurtenances, in Dale, whereupon a Plea of Cove- 
nant was ſummoned between them in the ſame Court; 
to wit, that the aforeſaid Abraham, Cecilia, and Jobn, 
have acknowledged the aforeſaid Tenements, with the 


Appurtenances, to be the Right of him the ſaid David, 
as thoſe which the ſaid David hath of the Gift of the G 
foreſaid Abraham, Cecilia, and John; and thoſe they op” 
have remiſed and quitted Claim, from them and their Gr: 
Heirs, to the aforeſaid David and his Heirs for ever. juſt 
And further, the ſame Abraham, Cecilia, and John, have Me 
granted, for themſelves and their Heirs, that they will Ae 
warrant to the aforeſaid David and his Heirs, the afore- LS 
ſaid Tenements, with the Appurtenances, againſt all Men ia 7 
for ever. And for this Recognition, Remiſe, Quit-Claim, his 
Warranty, Fine, and Agreement, the ſaid David hath hat] 
given to the ſaid Abraham, Cecilia, and John, two hun- 2 
dred Pounds ſterling. the 
$. 6, Proclamations, endorſed upon the Fixx, according. = 
to the Statutes. it's 
The firſt Proclamation was made the ſixteenth Day of * 

November, in the Term of Saint Michael, in the twenty 

firſt Vear of the King withinwritten. ä . 
h mar] 


2 „„ 
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February, in the Term of Saint Hilary, in the * firſt 
Year of the King withinwritten. 

The third Proclamation was made the thirteenth Day 
of May, in the Term of Eaſter, in the twenty firſt Year 
of the King withinwritten. 


The fourth Proclamation was made the twenty eighth 


Day of June, in the Term of the holy Trinity, in the 
twenty ſecond Year of the King withinwritten. 


No. VII. 


A common REcovtRy of Lands, with * double 
Diuoucher. 


S. 1. Writ of Entry ſur Diſſeiſin in the Poſt; or 
PRAECIPE. 


GE ORG E the ſecond by the Grace of God of 
Great Britain, France, and Ireland King, Defender 
of the Faith, and fo forth; ; to the Sheriff of Norfo/k, 
Greeting. Command David Edwards, Eſquire, that 
juſtly and without delay he render to Francis Golding, 
Clerk, two Meſſuages, two Gardens, three hundred 
Acres of Land, one hundred Acres of Meadow, two 
hundred Acres of Paſture, and fifty Acres of Wood, 
with the Appurtenances, in Da/e, which he claims to be 
his Right and Inheritance, and into which the ſaid David 
hath not Entry, unleſs after the Diſſeiſin, which Hugh 
Hunt thereof unjuſtly and without Judgment hath made to 
the aforeſaid Francis, within thirty Years now laſt paſt, 
as he faith, and whereupon he complains that the afore- 
ſaid David 'deforceth him. And unleſs he ſhall ſo do, and 
if the ſaid Francis ſhall give you Security of proſecuting 
his Claim, then ſummon by good Summoners the ſaid 
David, that he appear before our Jaſlices at Weſtminſter, 


* Note, that if the Recovery be had with ""— Voucher, the Parts 
marked ( thus" in 5. 2, are omitted, 
on 


The ſecond Proclamation was made the fourth Day of No. VII. 


— 


No. VII. 


Sheriff's Return, 


Hl 
; 


Eount, 


| Defence of the 
Tenant, 
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on the Octave of Saint Martin, to ſhew- whereſore he 
hath not done it: And have you there the Summoners, 
and this Writ. Witneſs Ourſelf at Meſiminſter, the 
twenty ninth Day of October, in the Oy fuſt Year of 
our Reign. 


| Summoners 
Pledges of } Jobn Doe. 1: Jobn Den. 
Proſecution, ae Roe. — ory Richard Fen. 


$. 2. Exemplification of the Recovery Roll. 


GEORGE the ſecond by the Grace of God of 
Great Britain, France, and Ireland King, Defender of 


the Faith, 41 ſo forth ; to all to whom theſe our pre- 


ſent Letters ſhall come, Greeting, Know pe, that among 
the Pleas of Land, enrolled at Veſtminſter, before Sir 
Tohn Willes, Knight, and his Fellows, our Juſtices of 
the Bench, of the Term of Saint Michael, in the twenty 
firſt Year of our Reign, upon the fifty ſecond Roll it is 
thus contained. Norfolk, to wit: Francis Golding, 
Clerk, in his proper Perſon demandeth againſt David Ed- 
wards, Eſquire, two Meſſuages, two Gardens, three 
hundred Acres of Land, one hundred Acres of Meadow, 
two hundred Acres of Paſture, and fifty Acres of Wood, 
with the Appurtenances, in Dale, as his Right and Inhe- 
ritance, and into which the ſaid David hath not Entry, 
unleſs after the Diſſeiſin, which Hzgh Hunt thereof un- 
juſtly, and without Judgment, hath made to the aforeſaid 
Francis, within thirty Years now laſt paſt. And where- 
upon he ſaith, that he himſelf was ſeiſed of the Tenements 
aforeſaid, with the Appurtenances, in his Demeſne as of 
Fee and Right, in Time of Peace, in the Time of the 
Lord the King that now is, by taking the Profits thereof 
to the Value [*of fix Shillings and eight Pence, and more, 
in Rents, Corn, and Graſs:] And into which [ the faid 
David hath not Entry, unleſs as aforeſaid :] And there- 
upon he bringeth Suit, [and good Proof. ] Ind the ſaid 
David in his proper Perſon comes and defendeth his Right, 


* The Clauſes, between Hooks, in this and the ſubſequent Numbers 
of the Appendix, are no otherwiſe expreſſed in the Records than by an 
&c, Which Abbreviation frequently rendering them obſcure, eſpecially 
to Beginners, the full Reading is here endeavoured to be given, n 
from Conjecture, and partly from antient Authorities. 1 

W en 
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when [and where the Court ſhall award,] and thereupon No. VII. 
voucheth to Warranty © Abraham Barker, Eſquire, and 

Cecilia his Wife, and John Barker, Eſquire; who are Voucher, 

« preſent here in Court in their proper Perſons, and the warranty, 

« Tenements aforeſaid with the Appurtenances to him 

freely warrant, [and pray that the ſaid Francis may 

« count againſt them.] Ind hereupon the ſaid Francis de- « Demand againſt 
© mandeth againſt the taid Abraham, Cecilia, and John, “ the Vouchees, 
« Tenants by their own Warranty, the Tenements afore- 

«(aid with the Appurtenances, in Form aforeſaid, &c. 

«© And whereupon he ſaith, that he himſelf was ſeiſed of Count. 

the Tenements aforeſaid, with the Appurtenances, in his 

« Demeſne as of Fee and Right, in Time of Peace, in the 

« Time of the Lord the King that now is, by taking the 

« Profits thereof to the Value, &c. And into which, &c. 

And thereupon he bringeth Suit, &c. And the afore- Defence of the 


ſaid Abraham, Cecilia, and John, Tenants by their own © Vouchees, 
* Warranty, defend their Right, when, &c. and thereupon Second Voucher, 


« they further vouch to Warranty“ Jacob Morland; who 

is preſent here in Court in his proper Perſon, and the Warranty. 
Tenements atorelaid, with the Appurtenances, to them 

freely warranteth, &c. Ind hereupon the ſaid Francis Demand againſt 
demandeth againſt the ſaid Jacob, Tenant by his own the common 
Warranty, the Tenements aforeſaid, with the Appurte. ouchce. 
nances, in Form aforeſaid, &. And whereupon he Count. 

faith, that he himſelf was ſeiſed of the Tenements afore- 

ſaid, with the Appurtenances, in his Demeſne as of Fee 

and Right, in Time of Peace, in the Time of the Lord 

the King that now is, by taking the Profits thereof to the 

Value, &c. And into which, &c. And thereupon he 

bringeth Suit, &c. Ind the aforeſaid Jacob, Tenant by Defence of the 


his own Warranty, defends his Right, when, &. And common Vouchee, 
faith that the aforeſaid Hugh did not diſſeiſe the aforeſaid Plea, Nul Diſſciſin, 


Francis of the Tenements aforelaid, as the aforclaid Fran- 

cis by his Writ and Count aforeſaid above doth ſuppoſe : 

And of this he puts himſelf upon the Country. Ind the Imparlance, 

aforeſaid Francis thereupon craveth Leave to imparl ; and 

he hath it. And afterwards the aforeſaid Francis cometh 

again here into Court in this ſame Term in his proper 

Perſon, and the aforeſaid Jacob, though ſolemnly called, Default of the 

cometh not again, but hath departed in Contempt of the common Vouchee, 

Court, and maketh Default. Therefoze it is conſider⸗ — for the 

ed, that the aforeſaid Francis do recover his Seiſin againſt ndant. 

the aforeſaid David of the Tenements aforeſaid, with the 5 
Ap- 
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Appurtenances; And that the ſaid David have of the 
Land of the aforeſaid © {braham, Cecilia, and John, to 
„the Value [of the Tenements aforeſaid ; ;] And farther, 
& that the ſaid Abraham, Cecilia, and John, have of the 
„Land of the ſaid" Facob to the Value [ of the Tene- 
ments aforeſaid.) And the ſaid Jacob in Mercy, And 
hereupon the ſaid Francis prays a Writ of the Lord the 
King, to be directed to the Sheriff of the County afore- 
ſaid, to cauſe him to have full Seiſin of the Tenements 


— with the Appurtenances: And it is granted unto 
8 — and Re- him, returnable here without delay. Afterwards, that is 


to ſay, the twenty eighth Day of November in this ſame 
Term, here cometh the ſaid Francis in his proper Perſon ; 

and the Sheriff, namely Sir Charles Thompſon, Knight, 
now ſendeth, that he by virtue of the Writ aforeſaid to 


* directed, on the twenty fourth Day of the ſame 


Exemplfeaion 


70. 


Month, did cauſe the ſaid Francis to have full Seiſin of 
the Tenements aforeſaid with the Appurtenances, as he 
was commanded. All and ſingular which Premiſes, at 
the Requeſt of the ſaid Francis, by the Tenor of theſe 
Preſents we have held good to be exemplified. In Teſti. 
mony whereof, we have cauſed our Seal, appointed for 
ſealing Writs in the Bench aforeſaid, to be affixed to theſe 
Preſents. Witneſs Sir John Willes, Knight, at "Weſt 
minſter, the twenty eighth Day of November, in the twenty 
firſt Vear of our Reign. mp 
ooke, 


No. VIII. 


II. 


APPENDIX. 161 


No. VIII. 


Proceedings on on Afion of Treſpaſs in EJecT- 
MENT, by Original, in the King's Bench. , 


$. 1. The Original Writ. 
G E OR GE the ſecond by the Grace of God of 5i fecerit te ſecu- 


Great Britain, France, and Ireland King, Defen- . 


der of the Faith, and fo forth; to the Sheriff of Perk- 


ſhire, Greeting. If Richard Smith ſhall give you Secu- 
rity of proſecuting his Claim, then put by Gage and ſafe 
Pledges William Stiles, late of Newbury, Gentleman, fo 
that he be before Us on the Morrow of A- Souls, where- 
ſoever We ſhall then be in England, to ſhew wherefore 
with Force and Arms he entered into one Meſſuage with 
the Appurtenances in Sutton, which Jobn Rogers, Eſquire, 0 
hath demiſed to the aforeſaid Richard, for a Term which 
is not yet expired, and ejected him from his ſaid Farm, 
and other Enormities to him did, to the great Damage of 
the ſaid Richard, and againſt our Peace. And have you 
there the Names of the Pledges, and this Writ. Witneſs 
Ourſelf at Neſtminſter, the twelfth Day of October, in 
the twenty ninth Year of our Reign, 


a hn Doe. 1 
Pledges of Proſecution, f Fs 55 . 1 Boe Sheriff's Return, 


The within named William Stiles © John Den. 
is attached by Pledges, Richard Fen. 


5. 2, Copy of the Declaration againſt the caſual Zjector; 
who gives Notice thereupon to the Tenant in Poſſeſſion. 


Michaetlmas, the 29th of King George the ſecond. 


Berks I William Stiles, late of Newbury in the ſaid Declaration, 
to wit. County, Gentleman, was attached to anſwer to 
Richard Smith, of a Plea, wherefore with Force and Arms 
he entered into one Meſſuage with the Appurtenances in 
Sitter: in the County aforeſaid, which John Rogers Eſquire 
| L demiſed 
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demiſed to the faid Richard Smith for a Term which is not 
yet expired, and ejected him from his ſaid Farm, and other 
Wrongs to him did, to the great Damage of the ſaid R;- 


_ chard, and againſt the Peace of the Lord the King, &c. 


And whereupon the ſaid Richard by Robert Martin his 
Attorney complains, that whereas the ſaid John Rogers on 
the firſt Day of October in the twenty ninth Year of the 
Reign of the Lord the King that now is, at Sutton afore- 
faid, had demiſed to the ſame Richard the Tenement a- 


foreſaid with the Appurtenances, to have and to hold the 


ſaid Tenement with the Appurtenances to the {aid Richard 
and his Aſſigns, from the Feaſt of Saint Michael the Arch- 
angel then laſt paſt, to the End and Term of five Years 
from thence next following and fully to be complete and 
ended, by virtue of which Demiſe the ſaid Richard enter- 
ed into the. ſaid Tenement with the Appurtenances, and 
was thereof poſſeſſed ; and, the ſaid Richard being ſo poſ- 
ſeſſed thereof, the ſaid William afterwards, that is to ſay, 
on the ſaid firſt Day of October in the ſaid twenty ninth 
Year, with Force and Arms, that is to ſay, with Swords, 
Staves, and Knives, entered into the ſaid Tenement with 
the Appurtenances, which the ſaid John Rogers demiſed to 
the ſaid Richard in Form aforeſaid for the Term aforeſaid 
which is not yet expired, and ejected the ſaid Richard out 
of his ſaid Farm, and other Wrongs to him did, to the 
great Damage of the ſaid Richard, and againſt the Peace 
of the ſaid Lord the King; whereby the ſaid Richard faith 
that he is injured and endamaged to the Value of twenty 
Pounds: And thereupon he brings Suit, &c, 


Martin, for the Plaintiff. { Pledges of f John Doe. 
Peters, for the Defendant. F Proſecution, I Richard Ree. 


Mr George Saunders ; 
I am informed that you are in Poſſeſſion of, or claim 


Title to, the Premiſes mentioned in this Declaration of 


Ejectment, or to ſome Part thereof; and I, being ſued in 
this Action as a caſual Ejector, and having no Claim or 
Title to the fame, do adviſe you to appear next Hilary 
Term in his Majeſty's Court of King's Bench at We/tmin- 
ſer, by ſome Attorney of that Court, and then and there, 
by a Rule to be made of the ſame Court, to cauſe your- 
ſelf to be made Defendant in my Stead ; otherwiſe y 

er 
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ſuffer Judgment to be entered againſt me, and you will be 
turned out of Poſſeſſion. 


Your loving Friend, 


William Stiles. 


5 January, 1756. 


$. 3. The Rule of Court, 


Hilary Term, in the twenty ninth Year of King 
| GEeoRGe the ſecond. 


to wit. 
George Saunders, Gentleman, may be made Defendant, 
in the place of the now Defendant William Stiles, and 


ſhall receive a Declaration in a Plea of Treſpaſs and E- 
jectment of the Tenements in queſtion, and ſhall imme- 
diately plead thereto, Not Guilty: And, upon the Trial 


of the Iflue, ſhall confeſs Leaſe, Entry, and Ouſter, and 


inſiſt upon his Title only. And if, upon Trial of the 
Iſſue, the ſaid George do not confeſs Leaſe, Entry, and 
Ouſter, and by reaſon thereof the Plaintiff cannot proſe- 
cute his Writ, then the Taxation of Coſts upon ſuch Nen- 
prof. ſhall ceaſe, and the ſaid George ſhall pay ſuch Coſts 
to the Plaintiff, as by the Court of our Lord the King 
here ſhall be taxed and adjudged for ſuch his Default in 
Nonperformance of this Rule; and Judgment ſhall be 
entered againſt the faid William Stiles, now the caſual E- 
jector, by Default. And it is further ordered, that, if 
upon the Frial of the ſaid Iſſue a Verdict ſhall be given 
for the Defendant, or if the Plaintiff ſhall not proſecute his 
Writ, upon any other Cauſe, than for the not confeſſing 
Leaſe, Entry, and Ouſter as aforeſaid, then the Leſſor of 
the Plaintiff ſhall pay Coſts, if the Plaintiff himſelf doth 
not pay them. 


F By the Court, 
Martin, for the Plaintiff, 
Newman, for the Defendant. 
L 2 F. 4. The 


Berks, It is ordered by the Court, by the Aſſent Stb againſt Stiles; 

of both Parties, and their Attorneys, that for one Meſſuage, 

with the Appurte- 

nances, in Sutton, 

; on the Demiſe of 
ſhall immediately appear to the Plaintiff's Action, and Jobn Rogers, 
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Term of Saint Hilary, in the twenty ninth Year of the 
Reign of the Lord GEO ROE the ſecond by the Grace 
of God of Great Britain, France, and Ireland King, 
Defender of the Faith, &c, | 


Berks, ] George Saunders, late of Sutton in the Coun. 
to wit. [a aforeſaid, Gentleman, was attached to 
anſwer Richard Smith, of a Plea wherefore with Force 
and Arms he entered into one Meſſuage with the Appur. 
tenances in Sutton, which Jobs Rogers, Eſquire, hath 
demiſed to the ſaid Richard for a Term which is not yet 


expired, and ejected him from his ſaid Farm, and other 


Wrongs to him did, to the great Damage of the ſaid Ri- 
thard, and againſt the Peace of the Lord the King that. 
now is. And whereupon the ſaid Richard by Ro- 
bert Martin his Attorney complains, that whereas the ſaid 
Jobn Rogers on the firſt Day of October in the twenty 


ninth Vear of the Reign of the Lord the King that now 


Defence. 


is, at Sutton aforeſaid, had demiſed to the ſame Richard 
the Tenement aforeſaid with the Appurtenances, to have 
and to hold the ſaid Tenement with the Appurtenances to 
the ſaid Richard and his Aſſigns, from the Feaſt of Saint 
Michael the Archangel then laſt paſt, to the End and 
Term of five Years from thence next following and fully 
to be complete and ended; by virtue of which Demiſe 


the ſaid Richard entered into the ſaid Tenement with the 


Appurtenances, and was thereof poſſeſſed; and, the faid 
Richard being ſo poſſeſſed thereof, the ſaid George after- 
wards, that is to ſay, on the firſt Day of October in the ſaid 
twenty ninth Year, with Force and Arms, that is to ſay, 
with Swords, Staves, and Knives, entered into the ſaid 
Tenement with the Appurtenances, which the ſaid John 
Rogers demiſed to the ſaid Richard in Form aforeſaid for 


the Term aforeſaid which is not yet expired, and ejected 


the ſaid Richard out of his ſaid Farm, and other Wrongs 
to him did, to the great Damage of the ſaid Richard, and 
againſt the Peace of the ſaid Lord the King ; whereby the 
ſaid Richard faith that he is injured and endamaged to the 
Value of twenty Pounds: And thereupon he brings Suit, 


land good Proof.] Ind the aforeſaid George Saunders, by 
Charles 


allignec 
the ſai 
County 
provide 
as the 
within 

Mentio! 
wit, C} 
Cox, W 
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Charles Newman his Attorney, comes and defends the No. VIII. | 
Force and Injury, when [and where the Court ſhall a- Gannon ft 
ward; ] and faith: that he is in no wiſe guilty of the Treſ- Plea, Not oy Wl 
paſs and Ejectment aforeſaid, as the ſaid Richard above 1 
complains againſt him; and thereof he puts himſelf upon Iſſue. 1 
the Country; and the ſaid Richard doth likewiſe the Mi 
ame : Therefoze let a Jury come thereupon before the Yenire awarded, \ 
Lord the King, on the Octave of the Purification of the i 
Bleſſed Virgin Mary, whereſoever he ſhall then be in 1 
England; who neither [are of Kin to the ſaid Richard, 1 
nor to the ſaid George ;] to recognize [whether the ſaid it. 


| 
George be guilty of the Treſpaſs and Ejectment aforcſaid : ] | | 
f | 
il | | (4 


Becauſe as well [the ſaid George, as the ſaid Richard, be- 


tween whom the Difference is, have put themſelves on the | 1 
ſaid Jury.] The ſame Day is there given to the Parties a- [i 


ſoreſaid. Afterwards the Proceſs therein, being conti- Reſpite, for De- 
nued between the {aid Parties of the Plea aforeſaid by fault of Jurors, 
the Jury, is put between them in Reſpite, before the 
Lord the King, until the Day of Eaſter in fifteen Days, 
whereſoever the ſaid Lord the King ſhall then be in Eng- 
land; unleſs the Juſtices of the Lord the King aſſigned to N, priur. 
take Aſſiſes in the County aforeſaid, ſhall have come before 
that time, to wit, on Monday the eighth of March, at 
Reading in the ſaid County, by the form of the Statute [in 
that caſe provided,] by reaſon of the Default of the Jurors 
[ſummoned to appear as aforeſaid. ] At which Day before 
the Lord the King, at Weſiminſter, come the Parties afore- 
ſaid by their Attorneys aforeſaid ; and the aforeſaid Juſti- 
ces of Aſſiſe, before whom [the Jury aforeſaid came, ] ſent 
here their Record before them had in theſe Words, to wit: 
Ifterwards, at the Day and Place within contained, be- Pe. 
fore Heneage Legge, Eſquire, one of the Barons of the Ex- 
chequer of the Lord the King, and Sir John Earaley Wil. 
mot, Knight, one of the Juſtices of the ſaid Lord the King 
aſſigned to hold Pleas before the King himſelf, Juſtices of 
the -faid Lord the King, aſſigned to take Aſliſes in the 
County of Berks by the Form of the Statute [in that caſe 
provided,] come as well the within named Richard Smith 
as the within written George Saunders, by their Attorncys 
within contained; and the Jurors of the Jury whereof 
Mention is within made being called, certain of them, to 
wit, Charles Holloway, John Hooke, Peter Graham, Henry 
Cox, William Brown, and Francis Oakley, come, and are 
horn upon that * And becauſe the Reſt of the * 

0 


| 
: 
| 
| 


Verdict, for the 
Plaintiff, 
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of the ſame Jury did not appear, therefore others of the 
Byſtanders being choſen by the Sheriff, at the Requeſt of 
the ſaid Richard Smith, and by the Command of the Juſ. 
tices aforeſaid, are appointed anew, whoſe Names are af. 


fixed to the Panel within written, according to the Form 


of the Statute in ſuch Caſe made and provided; which ſaid 
Jurors ſo appointed a new, to wit, Roger Bacoy, Thomas 
Small, Charles Pye, Edward Hawkins, Samuel Roberts, and 
Daniel Parker, being likewiſe called, come; and, toge- 
ther with the other Jurors aforeſaid before impanelled and 
ſworn, being elected, tried, and ſworn, to ſpeak the Truth 
of the Matter within contained, upon their Oath ſay, that 
the aforeſaid George Saunders is guilty of the Treſpaſs and 
Ejectment within-written, in Manner and Form as the a- 
foreſaid Richard Smith within complains againſt him; and 


aſſeſs the Damages of the ſaid Richard Smith, on Occaſion 
of that Treſpaſs and Ejectment, beſides his Coſts and 


Charges by him put unto about his Suit in. that Behalf, to 
twelve Pence; and, for thoſe Coſts and Charges, to forty 
Shillings. Whereupon the ſaid Richard Smith, by his 


Attorney aforeſaid, prayeth Judgment againſt the ſaid 


George Saunders, in and upon the Verdict aforeſaid by the 


Motion in Arreft Jurors aforeſaid given in the Form aforeſaid : And the ſaid 


of Judgment, 


George Saunders, by his Attorney aforeſaid, faith that the 
Court here ought not to proceed to give Judgment upon 
the ſaid Verdict, and prayeth that Judgment againſt him 
the ſaid George Saunders, in and upon the Verdict afore- 
ſaid by the jurors aforeſaid given in the Form aforeſaid, 
may be ſtayed, by reaſon that the ſaid Verdict is inſufficient 


and erroneous, and that the ſame Verdict may be quaſhed, 


and that the Iſſue aforeſaid may be tried a- new by other 
Jurors to be afreſh impanelled. And, becauſe the Court of 
the Lord the King here is not yet adviſed of giving their 


Judgment of and upon the Premiſes, therefore Day thereof 


is given as well to the ſaid Richard Smith as the ſaid George 
Saunders, before the Lord the King, until the Morrow of 
the Aſcenſion of our Lord, whereſoever the ſaid Lord the 
King ſhall then be in England, to hear their Judgment of 
and upon the Premiſes, for that the Court of the Lord 


the King is not yet adviſed thereof. At which Day be- 


Court of the Lord the King now here fully underſtood, 


fore the Lord the King, at We/tmin/ter, come the Parties 
aforeſaid by their Attorneys aforeſaid : Upon which, the 
Record and Matters aforeſaid having been ſeen, and by the 


and 
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and all and fingular the Premiſes having been examined, No. VIII. 
and mature Deliberation being had thereupon, for that it 
ſeems to the Court of the Lord the King now here that Opinion of the 
the Verdict aforeſaid is in no wile inſufficient or erroneous, Co 


and that the ſame ought not to be quaſhed, and that no 


new Trial ought to be had of the Iſſue aforeſaid, Theres Judgme! — for the 


koze it is conſidered, that the ſaid Richard do recover 


againſt the ſaid George his Term yet to come, of and in 


the ſaid Tenements with the Appurtenances, and the ſaid 


Damages aſſeſſed by the ſaid Jury in Form aforeſaid, and 
alſo twenty ſeven Pounds ſix Shillings and eight Pence for Coſts. 


his Coſts and Charges aforeſaid, by the Court of the Lord 
the King here awarded to the "faid Richard, with his Aſ- 
ſent, by way of Increaſe; which ſaid Damages in the 
Whole amount to twenty nine Pounds, ſeven Shillings, 


and eight Pence. And let the ſaid George be taken, [until Capiatur pro Fine. 
he maketh Fine to the Lord the King.] And hereupon writ cf Poſſeſſion, 


the ſaid Richard by his Attorney aforeſaid prayeth a Writ 
of the Lord the King, to be directed to the Sheriff of the 
County aforeſaid, to cauſe him to have Poſſeſſion of his 
Term aforeſaid yet to come, of and in the Tenements 
aforeſaid, with the Appurtenances: And it is granted un- 


to him, returnable before the Lord the King on the Mor- 


row of the Holy Trinity, whereſoever he ſhall then be in 


England. At which Day before the Lord the King, atand Return, 


Weſtminſter, cometh the ſaid Richard by his Attorney afore- 
ſaid ; and the Sheriff, that is to ſay, Sir Thomas Reeve, 
Knight, now ſendeth, that he by virtue of the Writ afore- 
faid to him directed, on the ninth Day of June laſt paſt, 
did cauſe the ſaid Richard to have his Poſſeſſion of his 
'Term aforeſaid yet to come, of and in the Tenements 
aforeſaid, with the Appurtenances, as he was commanded, 


No. IX. 


No. IX. 


Proceedings on an Action of DEBT, in the Court of 
common Pleas ; removed into the King's 
Bench by Writ of ERROR. 


F. 1. Original. 


Praecipe. GE On GE the ſecond by the Grace. of God of 
Great Britain, France, and Ireland King, Defen- 
der of the Faith, and fo forth; to the Sheriff of Oxford. 
fire, Greeting. Command Charles Long, late of Bur- 
ford, Gentleman, that juſtly and without delay he render 
to William Burton two hundred Pounds, which he owes 
him and unjuſtly detains, as he faith. And unleſs he ſhall 
ſo do, and if the ſaid William ſhall make you ſecure of 
proſecuting his Claim, then ſummon by good Summoners 
the aforeſaid Charles, that he be before our Juſtices at 
Meſtninſter, on the Octave of Saint Hilary, to ſhew 
wherefore he hath not done it. And have you there then 
the Summoners, and this Writ. Witneſs Ourſelf at We/. 
minſter, the twenty fourth Day of December, in the twen- 
ty eighth Year of our Reign. | 


Summoners of 
Sheriff's Return, Pledges of I John Doe. the within= ] Roger Morris. 
Proſecution, }) Richard Roe. named Charles] Henry Jobnſon. 
FA Long, 


F. 2. Proceſs. 


Attachment, GEDRBGE the ſecond by the Grace of God of 
Great Britain, France, and Ireland King, Defender of 

the Faith, and fo forth; to the Sheriff of Oxfordſpire, 
Pone, Greeting, Put by Gage and ſafe Pledges Charles Long, 

; late of Burford, Gentleman, that he be before our Juſtices 
at Weſtminſter on the Octave of the Purification of the 
bleſſed Mary, to anſwer to William Burton of a Plea, that 
he render to him two hundred Pounds, which he owes 
him and unjuſtly detains, as he faith; And to ſhew * 
a ore 
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fore he was not before our Juſtices at Veſiminſter on the No. IX. 
Octave of Saint Hilary, as he was ſummoned. And have ou 
there then the Names of the Pledges and this Writ. Mit⸗ 

neſs Sir John Willes, Knight, at Weſtminſter, the twenty 

third Day of January in the twenty eighth Year of our 

Reign. 


The within-named Charles Long is , Edward Leigh. Sheriff's Return, 
attached by Pledges, Robert Tanner. 


GEORGE the ſecond by the Grace of God of Diſtringas. 
Great Britain, France, and Ireland King, Defender of the 
Faith, and fo forth; to the Sheriff of Oxforaſpire, Greet- 
ing. We command you that you diſtrein Charles Long, 
late of Burford, Gentleman, by all his Lands and Chattels 
within your Bailiwick, ſo that neither he nor any one 
through him may lay hands on the fame, until you ſhall 
receive from Us another Command thereupon : and that 
you anſwer to Us of the Iſſues of the ſame ; and that you 
have his Body before our Juſtices at We/tminfter from the 
Day of Faſter in fifteen Days, to anſwer to William Bur- 
ton of a Plea, that he render to him two hundred Pounds + 
which he owes him and unjuſtly detains, as he faith, and 
to hear his Judgment of his many Defaults. And have you 
there then this Writ. Witneſs Sir Job» Willes, Knight, 
at Weſtminſter, the twelfth day of February in the twenty 
eighth Year of our Reign. 
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The within- named Charles Long hath nothing in my Sheriff's Return; 
Bailiwick, whereby he may be diſtreined. Nil. 


1 


GEORGE the ſecond by the Grace of God of Capias ad reſpon- 
Great Britain, France, and Ireland King, Defender of dendum 
the Faith, and fo forth; to the Sheriff of Oxfordſpirc, 
Greeting, We command you, that you take Charles Long 
late of Burford, Gentleman, if he may be found in your 
Bailiwick, and him ſafely keep, ſo that you may have his 
Body before our Juſtices at Neſtminſter, from the Day of 
Eafter in five Weeks, to anſwer to Villiam Burton, 
Gentleman, of a Plea, that he render to him two hun- 
dred Pounds, which he owes him and unjuſtly detains, as 
he faith: And whereupon you have returned to our Juſ- 
tices at We/minſter that the ſaid Charles hath nothing in 
your Bailiwick, whereby he may be diſtreined. And have 
é you 
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ou there then this Writ. Witneſs Sir Jobn W:lles, 
night, at Weſtminſter, the ſixteenth Day of April, in 
the twenty eighth Year of our Reign. 


Sheriff's Return; 'The withinnamed Charles Long is not found in my 


Non eft inventus, 


Bailiwick. - 


Tatum Capias, GEORGE the ſecond by the Grace of God of 


Great Britain, France, and Ireland King, Defender of 
the Faith, and ſo forth; to the Sheriff of Berkfhire, 
Greeting. Me command you, that you take Charles Long, 
late of Burford, Gentleman, if he may be found in your 
Bailiwick, and him ſafely keep, ſo that you may have his 
Body before our Juſtices at Weſtminſter, on the Morrow 
of the holy Trinity, to anſwer to William Burton, Gentle- 
man, of a Plea, that he render to, him two hundred 
Pounds, which he owes him and unjuſtly detains, as he 
faith: And whereupon our Sheriff of Oxfordſpire hath 
made a Return to our Juſtices at Veſtminſter, at a certain 
Day now paſt, that the aforeſaid Charles is not found in 
his Bailiwick ; and thereupon it is teſtified in our ſaid 
Court, that the aforeſaid Charles lurks, wanders, and runs 

about in your County. And have you there then this 
Writ, Witneſs Sir John Willes, Knight, at Weſiminſter, 
4 ſeventh Day of May, in the twenty eighth Vear of our 

eign. 


Sheriff's Return; By Virtue of this Writ to me directed, I have taken 


Cepi Corpus, 


« Alias Capias. 


the Body of the withinnamed Charles Long ; which I 
have ready at the Day and Place withincontained, accord- 
ing as by this Writ it is commanded me. 


* Or, upon the Return of Non eſt inventus upon the firſt 
„Capias, the Plaintiff may ſue out an Alias and a 
&« Pluries, and thence proceed to Outlamry; thus : 


* EON GE the ſecond by the Grace of God of 
«© Great Britain, France, and Ireland King, Defender of 
6 the Faith, and ſo forth; to the Sheriff of Oæfordſbire, 
* Greeting, Me command you, as formerly we com- 
% manded you, that you take Charles Long, late of Bur- 
« ford, Gentleman, if he may be found in your Bailiwick, 
* and him ſafely keep, ſo that you may have his Body 


before our Juſtices at Veſtminſter, on the Morrow of the 


holy 
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* holy Trinity, to anſwer to Villiam Burton, Gentleman, No. IX. 
* of a Plea, that he render to him two hundred Pounds, 
« which he owes him and unjuſtiy detains, as he ſaith, | 
And have you there then this Writ. Witneſs Sir John 

illes, Knight, at Weſtminſter, the ſeventh Day of May, 
in the twenty eighth Year of our Reign. 


The within-named Charles Long is not found in my *Sheriff*sReturng j 
6 Bailiwick.. Nen eft znventus, 


©<GEDRGE the ſecond by the Grace of God of © Pluries Capias. | 

« Great Britain, France, and Ireland King, Defender of | | 
* the Faith, and ſo forth; to the Sheriff of Oxferdſbire, {1 
„Greeting. Me command you, as we have more than : | 
* once commanded you, that you take Charles Long, late 
of Burford, Gentleman, if he may be found in your 
Bailiwick, and him ſafely keep, ſo that you may have his 
* Body before our Juſtices at Weſiminſter, from the Day 
of the holy Trinity in three Weeks, to anſwer to William | 
% Burton, Gentleman, of a Plea, that he render to him | 
* two hundred Pounds, which he owes him and unjuſtly I; 
5 detains, as he ſaith. And have you there then this Writ. 4 | | 
| 


« Witneſs Sir John Milles, Knight, at Weſtminſter, the 
* thirtieth day of May, in the twenty eighth Year of our 
Reign. 


The within- named Charles Long is not found in my “Sheriff's Return; 
5 Bailiwick. Den oft inventus. 


* EO R G E the ſecond by the Grace of God of · Exigi Tia. 

* Great Britain, France, and Ireland King, Defender of 
* the Faith, and ſo forth; to the Sheriff of Oxfordſhire, 1 
„Greeting. We command you, that you caule Charles 
Long, late of Burford, Gentleman, to be required from | 
„County Court to County Court, until according to the { 
„Law and Cuſtom of our Realm of England he be out- bt 
* lawed if he doth not appear. And if he doth appear, | 
* then take him and cauſe him to be ſafely kept, ſo that 
you may have his Body before our Juſtices at We/fimin- 
* fer, on the Morrow of All Souls, to anſwer to William 
* Burton, Gentleman, of a Plea, that he render to him 
** two hundred Pounds, which he owes him and unjuſtly 
«« detains, as he faith: And whereupon you have return- 
* ed to our Juſtices at Weſtminſter, from the Day of the 
* holy 
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No. IX. holy Trinity in three Weeks, that he is not found in your 
2 * Bailiwick. And have you there then this Writ. Wit: 
ce neſs Sir Jobn Willes, Knight, at Weſminſter, the eigh- 
* teenth Day of June, in the twenty eighth Year of our 
Reign. 


„Sheriffs Return; 4% By Virtue of this Writ to me directed, at my Coun- 
Frimo eractus: © ty Court held at Oxferd in the County of Oxford, on 
* Thurſday the twenty ſixth Day of June in the twenty 
* ninth Year of the Reign of the Lord the King within 
* written, the within-named Charles Long was required the 
te Secundo exaivs: ©* firſt time and did not appear: And at my County Court 
* held at Oxford aforeſaid, on Thurſday the twenty fourth 
* Day of July in the Year aforeſaid, the ſaid Charles Long 
* Tertio exaFus: e was required the ſecond time, and did not appear : And 
dat my County Court held at Oxford aforeſaid, on 7 Bur / 

*« day the twenty firſt Day of Auguſt in the Year aforeſaid, 
* the ſaid Charles Long was required the third time, and 
te Nuarto exatius: did not appear: And at my County Court held at Oæ- 
ford aforeſaid, on Thurſday the eighteenth Day of Sep- 
tember in the Year aforeſaid, the ſaid Charles Long was 
© Quinto exatius: required the fourth time, and did not appear: And at 
my County Court held at Oxf974 aforeſaid, on Thurſday 
* the ſixteenth Day of October in the Year aforeſaid, the 
* faid Charles Long was required the fifth time, and did 
6e Ideo Lilagatun. not appear: Therefore the ſaid Charles Long, by the 
* Judgment of the Coroners of the ſaid Lord the King of 
* the County aforeſaid, according to the Law and Cuſtom 

*« of the Kingdom of England i is outlawed, 


«Writ of Procka- . © e ORG E the ſecond by the Grace of God of 
"nA, * « Great Britain, France, and Ireland King, Defender of 
te the Faith, and ſo forth ; to the Sheriff of Oxfordſhire, 

« Greeting, Whereas by our Writ We have lately com- 

* manded You that you ſhould cauſe Charles Long, late of 

« Burford, Gentleman, to be required from County Court 

* to County Court, until according to the Law and Cuſ- 

tom of our Realm of England he ſhould be outlawed if 

* he did not appear: And if he did appear, then that you 

it ſhould take him and cauſe him to be ſafely kept, ſo that 

you might have his Body before our Juſtices at Weſtmir - 

„ fer, on the Morrow of All. Souls, to anſwer to William 

% Burton, Gentleman, of a Plea, that he render to him 


£ two hundred Pounds, which he owes him and unjuſtly 
| 5 detains, 
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„detains, as he faith: Therefore we command you, 


No. IX, 


*« by virtue of the Statute in the thirty firſt Year of te 


* Lady Elizabeth late Queen of England made and provi- 
* ded, that you cauſe the ſaid Char/es Long to be proclaim- 
ed upon three ſeveral Days according to the form of that 
„ Statute ; (whereof one Proclamation ſhall be made at or 
* near the moſt uſual Door of the Church of the Pariſh 
© wherein he inhabits) that he render himſelf unto you; 
% ſo that you may have his Body before our Juſtices. at 
* We/tminſter at the Day aforeſaid, to anſwer the ſaid Vi- 
iam Burton of the Plea aforeſaid. And have you there 
* then this Writ, Witneſs Sir ob» Willes, Knight, at 
* Weſtminſter, the eighteenth Day of June, in the twenty 
eighth Year of our Reign. 


* By Virtue of this Writ to me directed, at my County «Sheriffs Return; 
“Court held at Oxford in the County of Oxford, on“ Proclamari. fei. 


* Thur/day the twenty ſixth Day of June in the twenty 
„ ninth Year of the Reign of the Lord the King within 
* written, I cauſed to be proclaimed the firſt time; And 
at the general Quarter Seſſions of the Peace, held at Ox- 


* ford aforeſaid on Tueſday the fifteenth Day of Jui in the 


« Year aforeſaid, I cauſed to be proclaimed the ſecond 


* 


ce time; And at the moſt uſual Door of the Church of 


« Burford withinwritten on Sanday the third Day of Au- 
g in the Year aforeſaid, immediately after divine Ser- 
vice, one month at the leaſt before the within-named 
* Charles Long was required the fifth time, I cauſed to be 
*« proclaimed the third time, that the ſaid Charles Long 
* ſhould render himſelf unto me, as within it is command- 
ce ed me. 


« GEORGE the ſecond by the Grace of God of © Capia:Unlagatumg 


« Great Britain, France, and Ireland King, Defen- 
« der of the Faith, and ſo forth; to the Sheriff of Berk- 
© hire, Greeting, Me command you, that you omit not 
* by reaſon of any Liberty of your County, but that you 
cc take Charles Long, late of Burford in the County of Ox- 
« ford, Gentleman, (being outlawed in the ſaid County of 
« Oxford, on Thurſday, the ſixteenth Day of October laſt 
s paſt, at the Suit of William Burton, Gentleman, of a 
«« Plea of Debt, as the Sheriff of Oxford/pire aforeſaid re- 
* turned to our Juſtices at Weſtiminſter on the Morrow of 
" "A" then next — if the ſaid Charles Long 25 

46 - 
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No. IX. © be found in your Bailiwick; and him ſafely keep, ſo that 
2 © you may have his Body before our Juſtices at Veſimin- 
* fter from the Day of Saint Martin in fifteen Days, to do 
* and receive what our Court ſhall conſider concerning 
« him in this behalf, Witneſs Sir John Willes, Knight, 
*« at Weſtminſter, the ſixth Day of November in the twenty 

& ninth year of our Reign, 


«Sheriff's Return; By Virtue of this Writ to me directed, I have taken 

4 i Corpus. ee the Body of the within named Charles Long; which I 
have ready at the Day and Place within- contained, ac- 
* cording as by this Writ it is commanded me. 


cc $. 3. * Bill of Middleſex, and Latitat thereupon, in the 
* Court of King's Bench. 


«Bill of Middleſex, ** Middleſex, ! The Sheriff is commanded that he 

*for Treſpaſs; * to wit. 10 take Charles Long, late of Burford in 
ce the County of Oxford, if he may be found in his Baili- 
* wick, and him ſafely keep, ſo that he may have his Bo- 
*« dy before the Lord the King at Weftmin/ter, on Wedne/- 
* day next after fifteen-Days of Eaſter, to anſwer William 

& ac ctiam in Debt. Burton, Gentleman, of a Plea of Treſpaſs ; [and alſo 
* to a Bill of the ſaid Villiam againſt the aforeſaid Charles, 
* for two hundred Pounds of Debt, according to the 
* Cuſtom of the Court of the ſaid Lord the King, before 
the King himſelf to be exhibited ;] and that he have 
ce there then this Precept. | 


«Sheriffs Return; 4% The within named Charles Long is not found in my 
Mon oft inventus. c Bailiwick. | : 


« Latitat, « ge OGC the ſecond by the Grace of God of 


&« Great Britain, France, and Ireland King, Defender 
* of the Faith, and ſo forth; to the Sheriff of Berkſhire, 
« Greeting, Whereas We lately commanded our Sheriff 
« of Middleſex that he ſhould take Charles Long, late of 
«© Burford in the County of Oxford, if he might be found 
& jn his Bailiwick, and him ſafely keep, ſo that he might 


* Note, that 5. 3, and $.4, are the uſual Methods of Proceſs, to 
compel an Appearance, in the Courts of King's Bench, and Exchequer z in 
which the Practice of thoſe Courts does principally differ from that of the 
Court of common Pleas ; The ſubſequent Stages of Proceeding being nearly 


be 
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< be before Us at Weſtminſter, at a certain Day now paſt, No, 


«© to anſwer unto Villiam Burton, Gentleman, of a Plea 


« of Treſpaſs; [and alſo to a Bill of the ſaid William « Ar etiam. 


* againſt the aforeſaid Charles, for two hundred Pounds 
of Debt, according to the Cuſtom of our Court, before 
Us to be exhibited'; ] and our faid Sheriff of Middleſex 
* at that Day returned to Us that the aforeſaid Charles was 
© not found in his Bailiwick; Whereupon on the Behalf 


of the aforeſaid William in our Court before Us it is 
© ſufficiently atteſted, that the aforefaid Char/es lurks and 


runs about in your County: Wherefore We command 
% you, that you take him, if he may be found in your 
& Bailiwick, and him ſafely keep, ſo that you may have 
* his Body before Us at Ve/minſter on Tueſday next after 


five Weeks of Ea/ter, to anſwer to the aforeſaid Villiam 
of the Plea and Bill aforeſaid : And have you there then 


* this Writ. Witneſs Sir Dudley Ryder, Knight, at Weſt- 
« fer, the eighteenth Day of April, in the twenty eighth 
«« Year of our Reign. 


By virtue of this Writ to me directed. I have taken «Sheriff*sReturnz 
* the Body of the within named Charles Long; which I“ Ci Corpus, 


« have ready at the Day and Place within contained, ac- 


* cording as by this Writ it is commanded me. 


« $.4. Writ of Quo minus in the Exchequer, 


« GEDRGE the ſecond by the Grace of God of 
Great Britain, France, and Ireland King, Defen- 
«« der of the Faith, and ſo forth; to the Sheriff of Berk- 
ire, Greeting. We command you, that you omit not 
„by reaſon of any Liberty of your County, but that you 
* enter the ſame, and take Charles Long, late of Burford 
* in the County of Oxford, Gentleman, whereſoever he 
6 ſhall be found in your Bailiwick, and him ſafely keep, 
& ſo that you may have his Body before the Barons of our 
% Exchequer at We/tminfter, on the Morrow of the holy 
« Trinity, to anſwer William Burton our Debtor of a Plea, 
that he render to him two hundred Pounds which he 
** owes. him and unjuſtly detains, whereby he is the leſs 
able to ſatisfy Us the Debts which he owes Us at our 
* ſaid Exchequer, as he faith he can reaſonably ſhew that 


the ſame he ought to render: And have you there this 


„ Writ. Witneſs Sir Thomas Parker, Knight, at Veſt- 
« minſter, 
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No. IX. *© minſter, the hath _ of May, in the twenty eighth Year 
doof our Reign. 


Sheriffs Retun; ** By Virtue of this Writ to me 1 I have taken 

i Corpus. © the Body of the withinnamed Charles Long ; which 1 
© have ready before the Barons within written, according 
« as within it is. commanded me.” | 


ſe 879 pecial Bail; on the Arreſt of the Defendant, . pur- 
| Juant to the Teſtatum Capias, in page 170. 


Bail-Bond, to the Know all Men by theſe Preſents, that We Charles 

Sheriff. Long of Burford in the County of Oxford, Gentleman, 
Peter Hammond of Northlcigh in the ſaid County, Yeoman, 
and Edward Thomlinſon of Woodſtock in the faid County, 
Innholder, are held and firmly bound to Chriſtopher Jones, 
Eſquire, Sheriff of the County of Berks, in four hundred 
Pounds of lawful Money of Great Britain, to be paid to 
the ſaid Sheriff, or his certain Attorney, Executors, Ad- 
miniſtrators, or Aſſigns; for which Payment well and 
truly to be made, We bind ourſelves and each of us by 
himſelf for the Whole and in Groſs, our and every of our 
Heirs, Executors, and Adminiſtrators, firmly by theſe 
Preſents, ſealed with our Seals. Dated the fifteenth Day 
of May in the twenty eighth Year of the Reign of our ſo- 
vereign Lord George the ſecond by the Grace of God King 
of Great Britain, France, and Ireland, Defender of — 
Faith, and ſo forth, and in the Vear of our Lord one 
thouſand, ſeven hundred, and fifty five. 

The Condition of this Obligation is ſuch, that if the 
above · bounden Charles Long do appear before the Juſtices 
of our ſovereign Lord the King at Weftminfter, on the 
Morrow of the holy Trinity, to anſwer William Burton, 
Gentleman, of a Plea of Debt of two hundred Pounds, 
then this Obligation ſhall be void and of none Effect, or 
elſe ſhall be and remain in full Force and Virtue. - | 


| Sealed, and delivered, being Charles Long. (L. S.) 
firſt duly ſtamped, in the Peter Hammond. (L. S.) 
preſence of award Thomlinſon. (L. S.) 

Henry Shaw. EE. 
Timothy Griffith. 


| | Von 
0 


r 
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Pon Charles Long do acknowlege to owe unto the No. IX. 
Plaintiff four hundred Pounds, and you John Roſe and Pe. wnnymmnd 
ter Hammond do ſeverally acknowlege to owe unto the ſame Recognizance of 
Perſon the Sum of two hundred Pounds apiece, to be le- Bail, before the 
vied upon your ſeveral Goods and Chattels, Lands and Commillioner, 


Tenements, upon Condition that, if the Defendant be 
condemned in this Action, he ſhall pay the Condemnation, 
or render himſelf a Priſoner in the Fleet for the ſame ; and 
if he fail ſo to do, you John Ro/e and Peter Hammond do 
undettake to do it for him. | 


Trinity Term, 28 Geo. 2. | | 
Berks, I Dn a Teftatum Capias againſt Charles Long, Bail-piece. 
to wit, F late of Burford in the County of Oxford, 
Gentleman, returnable on the Morrow of the holy 7riz: - 
ty, at the Suit of William Burton, of a Plea of Debt of 
two hundred Pounds ; 
The Bail are, Fob» Roſe, of Witney in the County 
of Oxford, Eſquire. 
Peter Hammond, of Northleigh in the 
| ſaid County, Yeoman. 
Richard Price, Attorney 
for the Defendant, 
The Party himſelf in C 400. 
Each of the Bail in G 200. 


Taken and acknowleged the twenty 


eighth Day of May, in the Year of 


our Lord one thouſand, ſeven hun- 


dred, and fifty five, de bene e, be- 
fore me 
Robert Grove, 
one-of the Commiſſioners, 


$. 6. The Record, as removed by Writ of Error, 


The Lord the King hath given in Charge to his truſty 
and beloved Sir Jahn Willes, Knight, his Writ cloſed in 


theſe Words: GEDRBGE the ſecond by the Grace of Writ of Error, 


God of Great Britain, France, and Ireland King, De- 
fender of the Faith, and fo forth; to our trufty and beloved 
Sir John Wille, Knight, Greeting. Wecauſe in the Re- 
cord, and Proceſs, and alſo in the Giving of Judgment, 
of the Plaint which was in our Court before you, and 


your Fellows, our Juſtices of the Bench, by our Writ, 
| M 


between 


1 
4 
1 


_ 
— 
— — 
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between William Burton, Gentleman, and Charles Long, 


late of Burford in the County of Oxford, Gentleman, of 


Chief Juſtice's 
Return, 


The Record, 


Writ, 


Declaration, or 


Count, on a Bond 


a certain Debt of two hundred Pounds, which the ſaid 
William demands of the ſaid Charles, manifeſt Error hath 
intervened, to the great Damage of him the ſaid William, 
as we from his Complaint are informed: We, being will- 
ing that the Error, if any there be, ſhould be corrected 
in due Manner, and that full and ſpeedy Juſtice ſhould be 
done to the Parties aforeſaid in this Behalf, do command 
you, that, if Judgment thereof be given, then under your 
Seal you do diſtinctly and openly ſend the Record and 
Proceſs of the Plaint aforeſaid, with all Things concerning 
them, and this Writ; ſo that We may haye them from 
the Day of Eaſter in fifteen Days, whereſoever we ſhall 
then be in England; that, the Record and Proceſs afore- 
ſaid being inſpected, We may cauſe to be done thereupon, 
for correcting that Error, what of Right and according to 
the Law and Cuſtom of our Realm of England ought be 
done. Witneſs Ourſelf at Weſtminſter, the twelfth Day 
of February, in the twenty ninth Year of our Reign. 


The Record and Proceſs, whereof in the ſaid Writ 
Mention above is made, follow in theſe Words, to wit : 


Pleas at Veſiminſter before Sir John Willes, Knight, and 
and his Brethren, Juſtices of the Bench of the Lord the 
King at Weſtminſter, of the Term of the holy Trinity, 

in the twenty eighth Year of the Reign of the Lord 
GeoRGE the ſecond by the Grace of God of Great 
Britain, France, and Ireland King, Defender of the 
Faith, &c. | 
Oxon, Charles Long, late of Burford in the Coun- 
to 8 ty aforeſaid, Gentleman, was ſummoned to 

anſwer William Burton of Yarnton in the ſaid County, 

Gentleman, of a Plea that he render unto him two hun- 

dred Pounds, which he owes him and unjuſtly detains, 

[as he ſaith.] And whereupon the ſaid William, by 

*Thomas Gough his Attorney, complains, that whereas on 
the firſt Day of December, in the Year of our Lord one 
thouſand, ſeven hundred, and fifty four, at Banbury in 
this County, the ſaid Charles by his Writing obligatory 

did acknowlege himſelf to be bound to the ſaid William 

in the ſaid Sum of two hundred Pounds of lawful Money 

of Great Britain, to be paid to the ſaid William, when- 
| | ever 
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ever after the ſaid Charles ſhould be thereto required; 
nevertheleſs the ſaid Charles (although often required) hath 
not paid to the ſaid William the ſaid Sum of two hundred 
Pounds, nor any Part thereof, but hitherto altogether 
hath refuſed, and doth ftill refuſe, to render the ſame; 
wherefore he ſaith that he is injured, and hath Damage, 
to the Value of ten Pounds: And thereupon he brings 
Suit, [and good Proof.] And he brings here into Court Profert in Curia. 
the Writing obligatory aforeſaid ; which teſtifies the Debt 
aforeſaid in Form aforeſaid ; the Date whereof is the Day 
and Year beforementioned. And the aforeſaid Charles, by Defence, 
Richard Price his Attorney, comes and defends the Force 
and Injury when [and where the Court ſhall award, ] and 
craves Oyer of the ſaid Writing obligatory, and it is read Oyer prayed of the 
unto him [in the Form aforeſaid :] He likewiſe craves Oyer Bond, and Condi- 
of the Condition of the ſaid Writing, and it is read unto fun viz. to my 
him in theſe Words; The Condition of this Obligation e 
is ſuch, that if the above bounden Charles Long, his 
« Heirs, Executors, and Adminiſtrators, and every of 
* them, ſhall and do from Time ro Time, and at all 
Times hereafter, well and truly ſtand to, obey, obſerve, 
« fulfill, and keep, the Award, Arbitrament, Order, 
„Rule, Judgment, final End, and Determination, of 
% David Stiles, of Woodſtock in the ſaid County, Clerk, 
„and Henry Bacon of Woodſeock aforeſaid, Gentleman, 
(Arbitrators indifferently nominated and choſen by and 
e between the ſaid Charles Long and the abovenamed 
« William Burton, to arbitrate, award, order, rule, judge, 
and determine, of all and all manner of Actions, Cauſe 
« or Cauſes of Action, Suits, Plaints, Debts, Duties, 
« Reckonings, Accounts, Controverſies, Treſpaſſes, and 
© Demands whatſoever, had, moved, or depending, or 
* which might been had, moved, or depending, by and 
between the ſaid Parties, for any Matter, Cauſe, or 
Thing, from the Beginning of the World until the Day 
& of the Date hereof) which the ſaid Arbitrators ſhall 
make and publiſh, of or in the Premiſes, in Writing 
© under their Hands and Seals, or otherwiſe by Word of 
Mouth, in the preſence of two credible Witneſſes, on or 
before the firſt Day of January next enſuing the Date 
& hereof ; then this Obligation to be void and of none 
« Effet, or elſe ta be and remain in full Force and Vir- 
ce tue.“ Which being read and heard, the faid Charles Imparlance. 
prays leave to impart therein here until the Octave of the 
M 2 holy 


IX. 


No. IX. 


Continuance. 
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holy Trinity; and it is granted unto him. The ſame Day 
is given to the ſaid William Burton here, &c. At which 
Day, to wit, on the Octave of the holy Trinity, here 


come as well the ſaid William Burton as the ſaid Charles 


Plea; 
No ſuch Award. 


Replication; 
ſetting forth an 
Award. 


Long, by their Attorneys aforeſaid: And hereupon the 
ſaid William prays that the ſaid Charles may anſwer to his 
Writ and Count aforeſaid. And the aforeſaid Charles de- 
fends the Force and Injury, when, &c, and ſaith, that 
the ſaid Milliam ought not to have or maintain his ſaid 
Action againſt him, becauſe he ſaith, that the ſaid David 
Stiles and Henry Bacon, the Arbitrators before named in 
the ſaid Condition, did not make any ſuch Award, Arbi- 
trament, Order, Rule, Judgment, final End, or Determi- 
nation, of or in the Premiſes above ſpecified in the ſaid 
Condition, on or before the firſt Day of January, in the 
Condition aforeſaid above mentioned, according to the 
Form and Effect of the ſaid Condition: And this he is 
ready to verify. Wherefore he prays Judgment, whether 
the ſaid William ought to have or maintain his ſaid Action 
thereof againſt him ; [and that he may go thereof withour 


a Day.] And the aforeſaid William faith, that, for any 


thing above alleged by the ſaid Charles in Pleading, he ought 
not to be precluded from having his ſaid Action thereof 
againſt him; becauſe he ſaith, that after the making of the 
ſaid Writing obligatory, and before the ſaid firſt Day of 
January, to wit, on the twenty ſixth Day of December, 
in the Year aforeſaid, at Banbury aforeſaid, in the Preſence 
of two credible Witneſſes, namely, John Dew of Charl- 


_ bury, in the County aforeſaid, and Richard Morris of 


Wightham in the County of Berks, the ſaid Arbitrators 
undertook the Charge of the Award, Arbitrament, Order, 
Rule, Judgment, final End, and Determination aforeſaid, 


ol and in the Premiſes ſpecified in the Condition aforeſaid ; 


and then and there made and publiſhed their Award by 
Word of Mouth in Manner and Form following, that is to 
ſay; The ſaid Arbitrators did award, order, and adjudge, 
that he the ſaid Charles Long ſhould forthwith pay to the 
ſaid William Burton the Sum of ſeventy five Pounds, and 
that thereupon all Differences between them at the time of 
the making the ſaid Writing obligatory ſhould finally ceaſe 
and determine. And the ſaid William further faith, that 
although he afterwards, to wit on the ſixth Day of Fanua- 
ry, in the Year of our Lord one thouſand, ſeven hundred, 


and fifty five, at Banbury aforeſaid, requeſted the ſaid 
| Charles. 


APPENDTLX. 181 


Charles to pay to him the ſaid William the ſaid ſeventy No. IX. 
five Pounds, yet (by Proteſtation that the ſaid Charles ha. 
not ſtood to, obeyed, obſerved, fulfilled, or kept any Proteflands, 
part of the ſaid Award, which by him the ſaid Charles 
ought to have been ſtood to, obeyed, obſerved, fulfilled, 
and kept) for further Plea therein he faith, that the ſaid 
Charles the ſaid ſeventy five Pounds to the ſaid Mailiam 
hath not hitherto paid: And this he is ready to verify. 
Wherefore he prays Judgment, and his Debt aforeſaid, 
together with his Damages occaſioned by the Detention of 
the ſaid Debt, to be adjudged unto him, &c. And the Demurrer, 
aforeſaid Charles faith, that the Plea aforeſaid, by him the 
ſaid Milliam in Manner and Form aforeſaid above in his 
Replication pleaded, and the Matter in the ſame contained, 
are in no wile ſufficient in Law for the ſaid William to have 
or maintain his Action aforeſaid tnereupon againſt him the 
ſaid Charles; to which the ſaid Charles hath no Neceſſity, 
neither is he obliged by the Law of the Land, in any man- 
ner to anſwer: And this he is ready to verify, Where- 
fore, for want of a ſufficient Replication in this behalf, the 
laid Charles, as aforeſaid, prays Judgment, and that the 
aforeſaid William may be precluded from having his Action 
aforeſaid thereupon againſt him, &c. And the ſaid Charles, Cauſes of Demur- 
according to the Form of the Statute in that caſe made rer. 
and provided, ſhews to the Court here the Cauſes of De- 
murrer following ; to wit, that it doth not appear, by the 
Replication aforeſaid, that the faid Arbitrators made the 
fame Award in the preſence of two credible Witneſſes on 
or before the ſaid firſt Day of January, as they ought to 
have done, according to the Form and Effect of the Con- 
dition aforeſaid ; and that the Replication aforeſaid is un- 
certain, inſufficient, and wants Form. Ind the aforeſaid Joinder in Pe- 
William faith, that the Plea aforeſaid by him the ſaid Vil- murtcr, 
liam in Manner and Form aforeſaid above in his Replica- 
tion pleaded, and the Matter in the ſame contained, are 
good and ſufficient in Law for the ſaid William to have 
and maintain the ſaid Action of him the ſaid William there- 
upon againſt the ſaid Charles ; which ſaid Plea, and the 
Matter therein contained, the ſaid William is ready to ve- 
rify and prove as the Court ſhall award : And becauſe 
the aforeſaid Charles hath not anſwered to that Plea, nor 
hath he hitherto in any manner denied the fame, the ſaid 
William as before prays Judgment, and his Debt aforeſaid, 
together with his Damages occaſioned by the Detention of 

that 
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No. IX, that Debt, to be adjudged unto. him, &c. Ind becanſe 

dee juſtices here will adviſe themſelves of and upon the 

Continuances. Premiſes before they give Judgment thereupon, a Day is 

thereupon given to the Parties aforeſaid here, until the Mor- 

row of All-Souls, to hear their Judgment thereupon, for that 

the ſaid Juſtices here are not yet adviſed thereof. At which 

Day here come as well the ſaid Char/es as the ſaid William, 

by their ſaid Attorneys ; and becauſe the ſaid Juſtices here 

will further adviſe themſelves of and upon the Premiſes 

before they give Judgment thereupon, a Day is further 

given to the Parties aforeſaid here until the Octave of Saint 

Hilary, to hear their Judgment thereupon, for that the 

faid Juſtices here are not yet adviſed thereof. At which 

Day here come as well the ſaid William Burton as the 

Opinion of the ſaid Charles Long, by their ſaid Attorneys : Whereupon, 

Court: the Record and Matters aforeſaid having been ſeen, and 

by the Juſtices here fully underſtood, and all and ſingular 

the Premiſes being examined, and mature Deliberation be- 

ing had thereupon ; for that it ſeems to the ſaid Juſtices 

Replication inſuf- here, that the faid Plea of the ſaid William Burton before 

ficient, in his Replication pleaded, and the Matter therein con- 

tained, are not ſufficient in Law, to have and maintain 

the Action of the aforeſaid W7/liam againſt the aforeſaid 

udgment, for the Charles; therefore it is conſidered, that the aſoreſaid 

fendant. William take nothing by his Writ aforeſaid, but that he 

Amercement of and his Pledges of proſecuting, to wit, John Doe and 

the Plaintiff, and Richard Roe, be in Mercy for his falſe Complaint ; and 
his Pledges. that the aforeſaid Charles go thereof without a Day, &c. 


General Error a- TJfterwards, to wit, on Wedneſday next after fiſteen 
ſigned, Days of Eaſter in this ſame Term, before the Lord the 
King, at Veſtminſter, comes the aforeſaid William Burton, 

by Peter Manwaring his Attorney, and faith, that in the 

Record and Proceſs aforeſaid, and alſo in the Giving of 

_ the Judgment in the Plaint aforeſaid, it is manifeſtly erred 
in this; to wit, that the Judgment aforeſaid was given in 

Form aforeſaid for the ſaid Charles Long againſt the afore- 

ſaid William Burton, where by the Law of the Land 

Judgment ſhould have been given for the ſaid William 

Burton againſt the ſaid Charles Long: And this he is ready 

Writ of Scire fa- to verify. And the ſaid Willium prays the Writ of the 
dar, to hear Er- ſaid Lord the King, to warn the ſaid CBarles Long to be 
25 before the ſaid Lord the King, to hear the Record and 
Proceſs aforeſaid: And it is granted unto him: By which 

the 
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the Sheriff aforeſaid is commanded that by good [and No. IX. 

lawful Men of his Bailiwick] he cauſe the aforeſaid Char/es Lanmyrnnnd 

Long to know, that he be before the Lord the King from 

the Day of Eaſter in five Weeks, whereſoever [he ſhall 

then be in England,] to hear the Record and Proceſs afore- 

ſaid, if [it ſhall have happened that in the ſame any Error 

ſhall have intervened ;] and further [to do and receive what 

the Court of the Lord the King ſhall conſider in this Be- 

half.] The ſame Day is given to the aforeſaid William 

Burton, Jt which Dap before the Lord the King, at Sberiff's Return; 

Weſtminſter, comes the aforeſaid William Burton, by his Scire fea, 

Attorney aforeſaid; And the Sheriff returns, that by V ir- 

tue of the Writ aforeſaid to him directed he had cauſed 

the ſaid Charles Long to know, that he be before the Lord | 

the King at the Time aforeſaid in the ſaid Writ contain- I 

ed, by Jobn Den and Richard Fen, good, &c; as by the | 

ſame Writ was commanded him: Which faid Char/es 

Long, according to the Warning given him in this behalf, 

here cometh by Thomas Webb his Attorney. Wherenpon Error aſſigned 

the ſaid William ſaith, that in the Record and Proceſs afore- #freth. 

faid, and alſo in the Giving of the Judgment aforeſaid, it 

is manifeſtly erred, alleging the Error aforeſaid by him in 

the Form aforeſaid alleged, and prays, that the Judgment 

aforeſaid for the Error aforeſaid, and others, in the Re- 

cord and Proceſs aforeſaid being, may be reverſed, an- 

nulled, and entirely for nothing eſteemed, and that the 

ſaid Charles may rejoin to the Errors aforeſaid, and that 

the Court of the ſaid Lord the King here may proceed to 

the Examination as well of the Record and Proceſs afore- 

ſaid, as of the Matter aforeſaid above for Error aſſigned. 

And the ſaid CHarles faith, that neither in the Record and Rejoinder 

Proceſs aforeſaid, nor in the Giving of the Judgment a- In nul of erratum, 

foreſaid, in any thing is there erred ; and he prays in like 

manner that the Court of the ſaid Lord the King here | 

may proceed to the Examination as well of the Record 

and Proceſs aforeſaid, as of the Matters aforeſaid above } 

for Error afligned. Ind becauſe the Court of the Lord Continuance. 1 

the King here is not yet adviſed what Judgment to give x 

of and upon the Premiſes, a Day is thereof given to the ; 

Parties aforeſaid until the Morrow of the holy Trinity, 

before the Lord the King, whereſoever he ſhall then be 

in England, to hear their Judgment of and upon the Pre- 

miles, for that the Court of the Lord the King here is 

not yet adviſed thereof. At which Day before the Lord 
the 
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— 
Opinion of the 
Court. 


Jodgment of the 
common Pleas re- 


verſed, 
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the King, at Veſtminſter, come the Parties aforeſaid by their 

Attorneys aforeſaid : Wherenpon, as well the Record and 
Proceſs aforeſaid, and the Judgment thereupon given, as 
the Matters aforeſaid by the ſaid William above for Error 
aſſigned, being ſeen, and by the Court of the Lord the 
King here being fully underſtood, and mature Delibera- 
tion being thereupon had, for that it appears to the Court 
of the Lord the King here, that in the Record and Pro- 
ceſs aforeſaid, and alſo in the Giving of the Judgment a- 
foreſaid, it is manifeſtly erred, therefore it is conſider⸗ 
ed, that the Judgment aforeſaid, for the Error aforeſaid, 
and others, in the Record and Proceſs aforeſaid, be rever- 


Judgment, for theſed, annulled, and entirely for nothing eſteemed ; and 


laintiff, 


Coſts, 


Defendant amer- 
ced. 


Writ of Capias ad 
Satigfactendum. 


that the aforeſaid Villiam recover againſt the aforeſaid 
Charles his Debt aforeſaid, and alſo fifty Pounds for his 
Damages which he hath ſuſtained, as well on Occaſion of 
the Detention of the ſaid Debt, as for his Coſts and 
Charges by him put unto about his Suit in this behalf, 
to the ſaid William with his Conſent by the Court of the 
Lord the King here adjudged. And the ſaid Charles in 
Mercy. | 


$. 7, Proceſs of Execution. 


GEORGE the ſecond by the Grace of God of 
Great Britain, France, and Ireland King, Defender of 
the Faith, and ſo forth; to the Sheriff of Oxfordſhire, 
Greeting. We command you, that you take Charles Long 
late of Burford, Gentleman, if he may be found in your 
Bailiwick, and him ſafely keep, ſo that you may have his 
Body before Us in three Weeks from the Day of the holy. 
Trinity, whereſoever We ſhall then be in Exgland, to ſa- 
tisfy William Burton for two hundred Pounds Debt, which 
the ſaid William Burton hath lately recovered againſt him 
in our Court before Us, and alſo fifty Pounds, which were 
adjudged in our ſaid Court before Us to the ſaid William 
Burton, for his Damages which he hath ſuſtained; as well 
by Occaſion of the Detention of his ſaid Debt, as for his 


Coſts and Charges by him put unto about his Suit in this 


behalf, whereof the ſaid Charles Long is convicted, as it 
appears to Us of Record : And have you there then this 
Writ. Witneſs Sir Thomas Deniſon *, Knight, at Vell 


* The ſenior puiſnè Juſtice ; there being no chief Juſtice that Term, 
| minſter, 
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minſter, the nineteenth Day of June, in the twenty ninth No, IX. 
Year of our Reign. 


5 Virtue of this Writ to me directed, J have taken Sheriff's Return; 
the Body of the withinnamed Charles Long; which I have Ci Corpus, 


ready before the Lord the King, at Meſiminſter, at the Day 
Within written, as within it is commanded me, 


GEORGE the ſecond by the Grace of God of Writ cf Ficri fa- 
Great Britain, France, and Ireland King, Defender of the c. , 


Faith, and fo forth; to the Sheriff of Oxfordſbire, Greet- 
ing. We commend you, that of the Goods and Chattels 
within your Bailiwick of Charles Long, late of Burford, 
Gentleman, you cauſe to be made two hundred Pounds 
Debt, which William Burton lately in our Court before 
Us at W:ftminſter hath recovered againſt him, and alſo fifty 
Pounds, which were adjudged in our Court before Us to 
the ſaid William, for his Damages which he hath ſuſtained, 
as well by Occaſion of the Detention of his ſaid Debt, as 
for his Coſts and Charges by him put unto about his Suit 
in this Behalf, whereof the ſaid Charles Long is convicted, 
as it appears to Us of Record : And have that Money be- 
fore Us in three Weeks from the Day of the holy Trinity, 


 Whereſoever We ſhall then be in Eng/and, to render to the 


ſaid Wilkam of his Debt and Damages aforeſaid : And 
have there then this Writ, Witneſs Sir Thomas Deni/on, 


Knight, at Weſtminſter, the nineteenth Day of June, in 


the twenty ninth Year of our Reign. 


By Virtue of this Writ to me directed, I have cauſed Sheriffs Return ; ; 
to be made of the Goods and Chattels of the withinwrit- Fie fect, 


ten Charles Long, two hundred and fifry Pounds : Which I 
have ready before the Lord the King at Weſtiminſter at the 
Day within written, as it is within commanded me. 


No. X. 


| Seffion of "Ry 
and Terminer, 


Commiſſion of 


136  AFHOENDEX. 


No. X. 


Proceedings en an INDICTMENT of Murder 
at the Aﬀſiſes. 


$. 1. Indiftment, and Convition, of Murder. 


Warwickſhire, f B it remembered, that at the Seſ- 
to wit, ſion of Oyer and Terminer of the 
Lord the King, holden at Warwick, in and for the ſaid 
County, on Friday the twelfth Day of March in the 
twentieth Year of the Reign of the Lord Georce the 
ſecond, now King of Great Britain, before Sir William 


Tee, Knight, chief Juſtice of the ſaid Lord the King 


aſſigned to hold Pleas before the King himſelf, Sir 


Thomas Burnet, Knight, one of the Juſtices of the ſaid 


Lord the King of 'the Bench, and others their Fellows, 
Juſtices of the ſaid Lord the King, aſſigned by Letters 
patent of the faid Lord the King, under the great Seal of 
Great Britain, made to them the aforeſaid Juſtices and 
others, and any two or more of them, (whereof one of 
them the ſaid Sir William Lee and Sir Thomas Barnet, a- 
mong others in the faid Letters patent named, the ſaid 
Lord the King would ſhould be one) to enquire fully by 
the Oath of good and lawful Men of the County aforeſaid, 
by whom the Truth of the Matter might be the better 


known, (and by other Ways, Methods, and Means, 


whereby they might the better know, or be able, as well 
within Liberties as without,) the Truth of all Treaſons, 
Miſpriſions of Treaſons, Inſurrections, Rebellions, Mur- 
ders, Felonies, Manſlaughters, Killings, Burglaries , 
Rapes of Women, and other Miſdeeds, Offences, and 
Injuries whatſoever, and alſo the Acceſſories of the ſame, 
within the County aforeſaid, as well within Liberties as 
without, by whomſoever and howſoever done, had, per- 
petrated, and committed, and by whom, to whom, when, 


how, and in what manner; and of other Articles and Of- 


fences in the ſaid Letters patent of the ſaid Lord the King 
ſpecified, the Premiſes and every and each of them how- 


Cyer and Terminer; ſoever concerning; and to hear and determine the ſaid 


Treaſons and other the Premiſes, according to the Law + 
and 


\ 
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and Cuſtom of the Realm of England; and alſo Keepers of No. X. 
the Peace, and Juſtices of the ſaid Lord the King, aſſigne. 
to hear and determine divers Felonies, Treſpaſſes, and other and of the Peace, 
Miſdemeſnors committed within the County aforeſaid : By 
the Oath of Sir James Thompſon, Baronet, Charles Roper, Grand Jury, 
Henry Dawes, Peter Wilſon, Samuel Rogers, Fohn Daw- 
Jon, James Philips, Fohn Mayo, Richard Savage, William 
Bell, James Morris, Laurence Hall, and Charles Carter, 
Eſquires, good and lawful Men of the County aforeſaid, 
impanelled, ſworn, and charged to enquire- for the ſaid 
Lord the King and for the Body of the ſaid County, 
it is preſented, that Peter Hunt, late of Birmingham in Indictment. 
the ſaid County, Gentleman, not having God before his 
Eyes, but being moved and ſeduced by the Inſtigation of 
the Devil, on the fifth Day of March in the ſaid twentieth 
Year of the Reign of the ſaid Lord the King, at Bir- 
mingham aforeſaid, with Force and Arms, in and upon 
one Samuel Collins, in the Peace of God and of the ſaid 
Lord the King then and there being, feloniouſly, wilfully, 
and of his Malice aforethought, did make an Aſſault; 
and that the ſaid Peter Hunt with a certain drawn Sword, 
of the value of five Shillings, which he the ſaid Peter 
Hunt in his right Hand then and there had and held, the 
ſaid Samuel Collins in and upon the left Side of the Belly 
of him the ſaid Samuel Collins then and there feloniouſly, 
wilfully, and of his Malice aforethought did ſtrike and 
thruſt ; giving unto the ſaid Samuel Collins, then and there, 
with the Sword aforeſaid, in and upon the left Side of the 
Belly of him the ſaid Samuel Collins, one mortal Wound 
of the Breadth of one Inch, and the Depth of nine Inches ; 
of which ſaid mortal Wound he the ſaid Samuel Collins 
then and there inſtantly died: And fo the faid Peter Hunt 
him the ſaid Samuel Collins, on the aforeſaid fifth Day of 
March, in the Year aforeſaid, at Birmingham aforeſaid, in 
the County aforeſaid, in Manner and Form aforeſaid, fe - 
loniouſly, wilfully, and of his Malice aforethought, did 
kill and murder, againſt the Peace of the faid Lord the 
now King, his Crown, and Dignity. WMhezeupon the Ci. 
Sheriff of the County aforeſaid is commanded, that he o- 
mit not for any Liberty in his Bailiwick, but that he take 
the ſaid Peter Hunt, if he may be found in his Bailiwick, 
and him fafely keep, to anſwer to the Felony and Murder 
whereof he ſtands indifted. Which ſaid Indictment the Seſſion of Gaol> 
faid Juſtices of the Lord the King abovenamed, afterwards, delivery. 
8 10 


No. X. 


Arreignment. 
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to wit, at the Delivery of the Gaol of- the ſaid Lord the 
King, holden at Warwick in and for the County afore- 
faid, on Friday the ſixth Day of Auguſt, in the twenty 
firſt Year of the Reign of the ſaid Lord the King, before 
Charles Clarke, Eſquire, one of the Barons of the Exche- 
quer of the ſaid Lord the King, Sir Michael! Foſter, 
Knight, one of the Juſtices of the ſaid Lord the King 
aſſigned to hold Pleas before the King himſelf, and others 
their Fellows, Juſtices of the ſaid Lord the King, aſſign- 
ed to deliver his ſaid Gaol of the County aforeſaid of the 
Priſoners therein being, by their proper Hands do deliver 
here in Court of Record in Form of Law to be determi- 
ned. And afterwards, to wit, at the ſame Delivery of 
the Gaol of the ſaid Lord the King of his County afore- 
ſaid, on the ſaid Friday the ſixth Day of Auguſt, in the 
ſaid twenty firſt Year of the Reign of the ſaid Lord the 


King, before the ſaid Juſtices of the Lord the King laſt 
above named and others their Fellows aforeſaid, here 


cometh the ſaid Peter Hunt, under the Cuſtody of William 


Browne, Eſquire, Sheriff of the County aforeſaid, (in whoſe 


Cuſtody in the Goal of the County aforeſaid, for the 
Cauſe aforeſaid, he had been before committed) being 
brought to the Bar by the ſaid Sheriff, to whom he is 
here alſo committed: Ind forthwith being demanded of 
the Premiſes aforeſaid above charged upon him how he 


Plea z Not Guilty, will acquit himſelf thereof, he faith, that he is not 


Vanire, 


Verdict; Guilty 
of Murder o 


guilty thereof; and thereof for Good and Evil he 
puts himſelf upon the Country : Therefore let a Jury 
thereupon here immediately come before the ſaid Juſtices 
of the Lord the King laſt abovenamed, and others their 
Fellows aforeſaid, by whom the Truth of the Matter may 
be the better known, and who have no Affinity to the 
ſaid Peter Hunt, to recognize upon their Oath, whether 
the ſaid Peter Hunt be guilty of the Premiſes in the In- 
dictment aforeſaid above ſpecified, or not guilty, And the 
Jurors of the ſaid Jury by the faid Sheriff for this Purpoſe 
impanelled and returned, to wit, David Williams, John 
Smith, Thomas Horne, Charles Nokes, Richard May, 
Walter Duke, Matthew Lyon, James White, William 
Bates, Oliver Green, Bartholomew Naſh, and Henry Long, 
being called, come; Who being elected, tried, and 
ſworn, to ſpeak the Truth of the Premiſes, upon their 
Oath ſay, that the ſaid Peter Hunt is guilty of the Felo- 


ny and Murder aforeſaid, on him above charged * the 
orm 
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Form aforeſaid, as by the Indictment aforeſaid is above No. X. 
ſuppoſed againſt him; and that the ſaid Peter Hunt at te 
Time of committing the ſaid Felony and Murder, or at 

any Time fince, had no Goods or Chattels, Lands or 
Tenements, to the Knowlege of the ſaid Jurors. And 

upon this it is demanded of him, if he hath or knoweth any 

thing to ſay, wherefore the ſaid Juſtices ought not upon 

the Premiſes to proceed to Judgment and Execution of 

him : Who nothing further faith, unleſs as he before had 

ſaid : Therefore it is conſidered by the faid Juſtices Judgment, of 
here, that the ſaid Peter Hunt be hanged by the Neck Death, 

till he be dead. 


F. 2. Conviaion of Manſlaughter, 


upon their Oath ſay, that the ſaid Peter Hunt Verdict; Not 
is not guilty of the Murder aforeſaid, above charged upon guilty of Murder; 
him; but that the ſaid Peter is guilty of the felonious pvp of —_ 
Slaying of the aforeſaid Samuel Collins; and that he had +l 
no Goods or Chattels, Lands or Tenements, at the Time 
of the Felony and Manſlaughter aforeſaid, or ever after- 
wards to their Knowlege, And immediately it is demand- 
ed of the faid Peter, if he hath or knoweth any thing to 
ſay, wherefore the Juſtices here ought not upon the Pre- 
miſes to proceed to Judgment and Execution of him : 
Who ſaith that he is a Clerk, and prayeth the Benefit of Clergy prayed. 
Clergy to be allowed him in this behalf: Therefore {t Judgment, to be 
is conſidered by the ſaid Juſtices here, that the ſaid Pe- burned, and deli- 
ter Hunt be burned in his left Hand, and delivered, And — 
immediately he is burned in his left Hand, and is deliver- 


ed, according to the Form of the Statute. 
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